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CHAPTER1
1. THEINQUIRY

Establishing Thelnquiry

11

12

13

14

15

On 11 November 1998 officers of the Kent County Constabulary arrested
Clifford Ayling and the following day he was charged with indecently
assaulting former patients. Following theinitia charge, Ayling wasgiven
conditional bail by the Police to appear at Folkestone Magistrates’ Court
on 13 November 1998. He was placed on conditional bail ontermsthat he
should not practice as a medical practitioner, attend his surgery at 19
Cheriton High Street, Folkestone or touch any patient records. He was
also made subject to a condition not to contact or interfere with
prosecution witnesses, in particular thoseinvolved with the charges.

Ayling applied to the High Court for a variation of the condition not to
practise as a medical practitioner. The application was heard on 23rd
November 1998 when new bail conditions were substituted for those
imposed inthe Magistrates Court. Theseincluded thefollowing:

e At dl times not to examine any female patient without a qualified
nurse being present;

* Nottoaccessany patient recordssaveasisnecessary for the defendant
to see the medical records of patients who require medical services
and where the patient record is handed to him by a practice
receptionist;

* Not when acting for SEADOC (a deputising service) to conduct any
homevisitsor clinical examinations.

On 15 March 2000 Ayling was committed for trial at the Crown Court by
Folkestone Magistrates' Court. Thetrial commenced at Maidstone Crown
Court on 16 October 2000. On 20 December 2000 Ayling was convicted
on 12 counts of indecent assault, relating to 10 female patients, and
sentenced to four years' imprisonment. His name was placed indefinitely
on the sex offender’s register under the Sex Offenders Act 1997. He was
acquitted of a further 9 charges and 14 others were ordered to lie on
thefile.

On 15 June 2001 the professiona conduct committee of the Genera
Medical Council determined that Ayling’sname should be erased fromthe
Medical Register.

On 13 July 2001 the Secretary of Statefor Health announced the setting up
of three separate, independent statutory Inquiries, none of which wasto be
held in public. One of those Inquiries related to Ayling, the second to
Richard Neale, aconsultant obstetrician and gynaecol ogist whoworkedin
anumber of hospitalsin North Yorkshireand thethird to William Kerr and
Michael Haslam, two consultant psychiatrists who practised in North
Yorkshire. We shall refer to them jointly by the name by which they have
become known namely, the 3 Inquiries. The 3 Inquiries had broadly
similar termsof reference, which required in each case an investigation of
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how the NHS locally had handled complaints about the performance
and/or conduct of the doctors.

The Secretary of State’ sannouncement indicated that inrelationtoAyling,
theinvestigation would be chaired by Dame Yvonne Moores, Chair of the
Southampton University Council, itsoverall purpose being:

“To assess the appropriateness and effectiveness of the procedures
operated in the local health services (a) for enabling health service
users to raise issues of legitimate concern relating to the conduct of
health service employees; (b) for ensuring that such complaints are
effectively considered, and (c) for ensuring that appropriate remedial
actionistakeninthe particular case and generally.”

TheInquiry was asked specifically:

e To identify the procedures in place during the period 1985-2000
within the local health services to enable members of the public and
other health service usersto raise concerns or complaints concerning
the actions and conduct of heath service professionals in their
professional capacity.

* To document and establish the nature of and chronology of the
concerns or complaints rai sed concerning the practice and conduct of
Doctor Clifford Ayling, aformer GPfrom Kent during this period.

e To investigate the actions which were taken for the purpose of
(a) considering the concerns and complaints which were raised;
(b) providing remedial actionin relation to them; and (c) ensuring that
the opportunitiesfor any similar future misconduct were removed.

e Toinvestigate cultural or other organisational factorswithin the local
health services, which impeded or prevented appropriate
investigation and action.

* Toassessand draw conclusions asto the effectiveness of the policies
and proceduresin place.

» To make recommendationsinformed by this case asto improvements
which should be madeto the policiesand procedureswhich arenow in
place within the health service, (taking into account the changes in
procedure sincethe eventsin question).

e To provide afull report on these matters to the Secretary of State for
Health for publication by him.

The Secretary of State's announcement made clear that it was not
proposed to assess the culpability of Ayling on a case-by-case basis. It
went on to say that asthe Crown Court’s decision had clearly established
the misconduct perpetrated by Ayling, the investigation would not be
conducted through public hearings although the report would be
published infull.

InJanuary 2001 Harman & Harman, Solicitorsin Canterbury, Kent, acting
for a number of women, including some who had been indecently
assaulted by Ayling, wrote to the Secretary of State indicating that they
wished to make representations to any government Inquiry. In March
2001 they wrote again, thistime to the Chief Medical Officer, expressing
the view that any investigation about Ayling should take placein apublic
forum. Following the Secretary of State’s announcement on 13 July 2001



1.10

111

112

1.13

concerning the establishment of the 3 Inquiries, Harman & Harman
commenced proceedingson 23 July 2001 on behalf of their clientsseeking
judicial review of the decision of the Secretary of Statedated 13 July 2001
not to hold aninquiry in publicin connection with Ayling.

On 18 September 2001 the Department of Health sent aletter toHarman &
Harman indicating some amendmentsin connection with the Secretary of
State's earlier announcement. These were that interested parties or their
representativeswould be allowed to attend all of the Inquiry hearings and
that a process would be established whereby issues of concern could be
raised with the Inquiry Chairman. Additionally, a Queen's Counsel or
other demonstrably independent person would be appointed to head the
Inquiry in place of Dame Yvonne Moores. Also, the ambit of the Inquiry
would be extended so asto cover Ayling’s career from 1971 to 2000. The
mediaand members of the public would continue to be excluded from the
Inquiry hearings but there wasto be no restriction on witnessestalking to
themedia

On 27 September 2001 a former patient of Richard Neale commenced
proceedings for judicial review of the decision by the Secretary of State
not to hold proceedings in public in connection with the Inquiry
concerning Richard Neale. The claims for judicial review by the former
patients of Clifford Ayling and Richard Neale were heard together by
Mr Justice Scott Baker (as he then was) in February 2002 and he gave
his judgment on 15 March 2002. He decided that the decision of the
Secretary of State, as amended, to set up each of the Inquiries as private
inquiries was lawful and therefore both claimsfor judicial review failed.
Accordingly, thelnquiry wasto beheldin private but taking account of the
concessions made by the Secretary of State in September 2001 (see
paragraph 1.10 above).

On 6 September 2002 the Secretary of State for Health announced that
Anna Pauffley QC (as she then was) would chair this Inquiry. He also
announced the appointment of two Panel members to support the
Chairman. They were:

e Mary Whitty, aformer Chief Executive of Brent and Harrow Health
Authority; and

e Peter Berman, a solicitor and the Honorary Secretary of the National
Association of Lay Peoplein Primary Care, and now Vice Chairman
of Taunton Deane Primary Care Trust.

Pauline Fox was appointed as Secretary to the 3 Inquiries and in October
2001 she established a secretariat to serve those Inquiries. She left the 3
Inquiries in December 2002 to take up another appointment. Colin
Phillips was appointed to replace Pauline Fox and he took up post in
March 2003. John Miller was appointed A ssistant Secretary tothe Inquiry.
Michael Fitzgerad was appointed Solicitor to the 3 Inquiries;
subsequently he was assisted by Duncan Henderson who was appointed
Deputy Solicitor to the 3 Inquiries. Eleanor Grey was appointed to be
Counsel to the Inquiry and Peter Skelton was appointed Junior Counsel to
the Inquiry. Dr Ruth Chadwick was appointed as Commissioning
Manager (Experts) to the 3 Inquiries. The role of the legal team was to
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assist the Panel intheinvestigation, adviseon mattersof law and evidence,
and to present theevidenceto the Inquiry at itshearings. A full list of those
who worked onthe Inquiry isin Appendix 2.

The Secretariat was initially located at The Sanctuary, Westminster,
London SW1. In September 2002 the Secretariat moved to Hannibal
House, a government building at Elephant & Castle, London SE1. The
Secretariat was at all times housed in secure accommaodation, which was
kept entirely separate from other occupiers of the buildings.

Form of Inquiry

1.15

1.16

117

As set out at paragraph 1.5 above, the Secretary of State decided that the
Inquiry should be conducted in private but subject to the variations
mentioned at paragraph 1.10 above. Thisform of inquiry became known
as a modified form of private inquiry. Some of the challenges faced in
operating within the parameters of this hybrid inquiry are listed in
Appendix 6.

It was decided that the Inquiry would be divided into two parts. Part One
would comprise the evidence-gathering process and would address
paragraphs 1(a) to (c) of theterms of reference.

Part Two (see paragraphs 1.45 to 1.49 of this Report) would examine what
appropriate recommendations could be made for the revision and
improvement of the proceduresoperatedinthelocal health servicesfor the
handling of complaintsand concerns.

Adversarial or Inquisitorial?

1.18

1.19

There is no statutory entitlement for any person to call witnesses, cross-
examine or make submissions in an Inquiry of this sort. It was for the
Chairman to decide what form the Inquiry should take and it was decided
that the Inquiry would beinquisitorial, not adversarial in nature.

In October 2002 a draft Procedures Paper was produced by the Inquiry,
setting out the procedures that were to be adopted following a process of
consultation. It was sent to those individuals and bodies who had
expressed an interest in the work of the Inquiry. A copy of the Procedures
Paper isin Appendix 9. The Procedures Paper detailed how the Inquiry
would deal with document-gathering, requestsfor witness statements, the
use to be made by the Inquiry of statements or other documents and
confidentiality undertakings. A List of Issueswasalso distributed with the
Procedures Paper for consultation. That document set out the issues that
the Panel proposed to explore in its work. It acted as a guide for the
preparation of witness statements, and more generally in connection with
the Inquiry’swork. A copy of the List of Issuesisin Appendix 10.

I dentifying Participants

1.20

It was decided to recogni se those bodiesand individual swho expressed an
interest in the work of the Inquiry and who came within the ambit of the
terms of reference as “participants’. A list of the participants and their
representativesisin Appendix 4.
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It was decided that participants, and those acting for them, would not be
allowed to call or cross-examine witnesses. But those representing
participants and witnesses were allowed to re-examine those withesses
whom they represented. Provision was madein the proceduresfor that re-
examination to betime-limited. In practiceit was not necessary to enforce
thelimitation.

At the end of the oral hearings, representatives of the participants and
witnesses who wished to do so were permitted to make time-limited
closing submissions, which could be supplemented with written closing
submissions.

TheGeneral M edical Council

1.23

Thelnquiry did not havejurisdiction to inquireinto non-NHS bodies such
as the General Medical Council (GMC) although it was concerned with
the interfaces between the NHS and the GM C or other such bodies. Inthe
event, the Chief Executive of the GMC volunteered a witness statement
and gaveoral evidence.

Relationship with Clifford Ayling

124

The Inquiry wished to engage with Ayling in itswork and made effortsto
do so. However, for thereasonswhich areexplainedin Appendix 7, Ayling
chose not to participate in the Inquiry process at a time or in a fashion
which would have enabled the Inquiry to take account of his input.
Accordingly, the Inquiry did not have his assistance in, for example,
commenting upon material submitted to the Inquiry and in respect of
whichit may have beeninstructiveto havereceived hisviews. Thelack of
any input or cooperation from Ayling into the work of the Inquiry or
the evidence it received must always be borne in mind when reading
this Report.

Preparationsfor the Oral Hearings

Preliminary M eeting

1.25

1.26

On 6 November 2002 there was a preliminary meeting in Folkestone to
which everyone who had expressed an interest in the work of the Inquiry
was invited. The purpose of the meeting was to enable the Panel to
introduce themselves to prospective participants and also to introduce
members of the Inquiry team.

It gave an opportunity to explain the work of the Inquiry and what was
intended for the future, including likely timescales within which the
Inquiry would work.

Gathering Witness Statements

1.27

1.28

As mentioned above, in order to structure the work in Part One, aList of
I ssues was produced which reflected the terms of reference.

The Solicitor to the Inquiry wrote to everyone who might be able to give
relevant evidence, asking them to produce a witness statement. Such
reguests were accompanied by a document which set out those particular
mattersarising from the terms of reference and List of 1ssues about which
it was thought the witness would be able to provide evidence. In most

11
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cases these requests were made through the representatives of the
participants. The Inquiry is most grateful for the assistance provided by
those representatives in obtaining the witness statements and
subsequently providing themto the Inquiry.

Ultimately abundle of witness statementswas prepared by the Secretariat.
In a process more fully described in Appendix 9, copies of witness
statements were made available to the participants. The participants and
their representatives signed a confidentiality undertaking which
acknowledged that it was necessary to keep such material confidential and
touseit solely for the purposes of the Inquiry.

Gathering Documents

1.30

131

Section 2 of theNational Health ServiceAct 1977 under which thelnquiry
was established does not give the Chairman power to require the
production of documents. Accordingly, the Secretariat wrote to the
relevant public bodies seeking voluntary production of all relevant
documents. The Secretariat then had the task of managing the
considerable amount of documentation that was produced in response.

Thedocumentswere read and assessed by the Inquiry team and bundles of
relevant material were produced. Copies of some of the documentsin the
bundles were made available to participants in the way described in
Appendix 9.

Expert Assistance

1.32

The Inquiry has had the benefit of reading reports commissioned by the
Inquiry from the experts listed below. Copies of their reports were made
available to the representatives of the participants to assist them in their
work in connection with the hearings.

i. Description of the NHSCompl aints Proceduresfor Committees of
Inquiry into the Performance and Conduct of Neale, Ayling, Kerr
and Haslam (Professor Linda Mulcahy, Birkbeck College,
University of London)

ii. Lessons to be Learned from Complaint Handling in the NHS
19602003 (Professor Linda Mulcahy, Birkbeck College,
University of London)

iii. Cross-Sector Regulation of Poor Performance (Professor Linda
Mulcahy and Steve Banks, Birkbeck College, University of

London)

iv. Report on the Law Relating to References (Professor lan Smith,
Clifford Chance Professor of Employment Law, University of
EastAnglia)

V. Report on the Law Relating to Whistleblowing (Professor lan

Smith, Clifford Chance Professor of Employment Law,
University of East Anglia)



Vi. Commentary on Selected Evidence Relating to Clifford Ayling's
Soecialist Practice in Obstetrics (Mr Peter Bowen-Simpkins,
SwanseaNHS Trust)

Vii. Commentary on Selected Evidence Relating to Clifford Ayling's
Foecialist Practice in Maternity Care, Gynaecology and
Colposcopy (Mr Jonathan Lane, Royal Shrewsbury Hospital NHS
Trust)

viii.  Commentary on Selected Evidence Relating to Clifford Ayling’s
Professional Conduct and Practice in General Practice Settings
(Dr Michael G Jeffries, General Practitioner)

PART ONE PROCEEDINGS

Venue
133

The hearings began on 29 April 2003 at the Holiday Inn Hotel, Ashford.
This was amost two months later than had been envisaged in the
preliminary meeting in November 2002. The principal reason for the
delay was the need to identify, and make ready for the hearings, suitable
premises in South East Kent. Regrettably, no such premises could be
found in the immediate vicinity of Folkestone. The Secretariat first
identified suitable accommodation in Ashford. Following the submission
to the Secretariat of the detailed costings for the works of alteration
necessary to theidentified premises, it was reluctantly concluded that the
costs were so substantial that it would be quite wrong for them to be paid
out of publicfunds. Inthe circumstances, at alate stage, afresh search for
suitable premises was launched. This resulted in a decision to hold the
hearings at the Holiday Inn Hotel, Ashford. A free daily coach was
provided for former patients of Ayling to travel from Folkestone to and
from the venue. The accommodation at the venue provided a suitable
hearing chamber. In layout and presentation, every effort was made to
make the room as informal as the circumstances required. Other
accommodation was used at the hotel as an office for the secretariat and
roomsfor use of the participants.

Openingthelnquiry and hearingthe evidence

1.34

1.35

1.36

The hearings began on 29 April 2003, when Eleanor Grey, Counsel to the
Inquiry, made her opening statement. That statement identified the
matters upon which the Inquiry would need to focus over the period of the
hearings. Thereafter opening statements were made by other participants.
Thefirst witnesswas called on 30 April 2003. In total, 68 witnesses were
calledto giveevidenceover 27 days.

The written statements of afurther 179 witnesses were put into evidence
without the need for them to attend the Inquiry. The oral evidence was
completed by 25 July 2003.

All oral evidence was simultaneously transcribed using a system called
Livenote. A transcript of the proceedings was made available to the
representatives of the participants as soon as conveniently possible after
each day’sevidence.

13
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1.38

Closing submissions from the participants were heard on 31 July 2003,
supplemented by written submissions at the el ection of the participants.

Arrangements were made for representatives of Victim Support to bein
attendance on each day of the oral hearings. Thelnquiry isvery grateful to
them for agreeing to provide support for al those attending to give
evidence, whether former patientsor healthcare professionals.

Power sof Compulsion

1.39

1.40

Section 2 of the National Health Service Act 1977, under which the
Inquiry was established, does not give the Chairman the power to call
witnesses to attend and answer questions. Initialy the absence of such
powers did not appear to be causing any undue difficulties. However, as
thehearings progressed, it became clear that, without compul sory powers,
the attendance of certain important witnesses could not be guaranteed.
Accordingly, on 14 May 2003 the Chairman wrote to the Secretary of
State for Health seeking additional powers under Section 84 of the 1977
Act. This section includes power for the Chairman to compel the
production of documents and the attendance of witnesses to give
evidence. On 30 May 2003 the Secretary of Stateindicated by letter that he
granted those powers.

Onceit wasannounced that the Secretary of State had granted compulsory
powers to the Chairman, any reluctant witnesses, with one exception,
complied with requests to provide awitness statement and attend to give
oral evidence. It was necessary for the Chairman formally to exercise the
powers on one occasion. The witness then provided a witness statement
and attended to give oral evidence, asrequested.

L egal Expenses

141

An Inquiry such asthis doesnot have any power to order payment of legal
costs from public funds or by any other party. However, the Secretary of
Stateindicated that if the Chairman made arecommendation that thelegal
costs of a participant should be met out of public funds, then it would be
sympathetically considered. Such arecommendation was made in respect
of the costs of representation of the former patients of Clifford Ayling,
represented by Harman & Harman, and in respect of two other witnesses.
The Secretary of State accepted those recommendations.

Dealingwith Potential Criticism

142

143

As was made clear at the preliminary meeting, if it was considered
necessary to criticise the way in which events, including complaints, had
been handled in the past, the Inquiry procedures were designed to ensure
that persons who might have been affected by such criticisms would be
given a proper and fair opportunity to respond. The procedures were
established to meet those requirements. However, as was al so made clear
at the preliminary meeting, therewas afurther step to ensure fairness.

It was made clear that no criticism would be made without ensuring that
that person first had a proper opportunity to answer the criticism.
Wherever it was possible to do so, the witness would be informed by the
Inquiry of the nature of the potential criticism before they were called to
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give evidence. Where that was not possible, for example, because
potential criticisms emerged at atime after oral evidence had been given,
thenthey would be given an opportunity to respond beforetheclosing date
for the recei pt of evidence.

Noticesof potential criticismwere sent towitnesseswhereit appeared that
they might be criticised for their conduct in relation to matters covered by
the Inquiry’sterms of reference. Each witness was given the opportunity
to addressthese pointsduring the course of their evidence. The Solicitor to
thelnquiry wrote to those witnesses or their representatives after they had
given their evidence to invite any further comments in writing to
supplement what had been said in oral evidence.

PART TWO

Preparingfor Part Two

1.45

1.46

The Terms of Reference required the Inquiry to assess and draw
conclusionsasto the effectiveness of the policiesand proceduresin place,
and to make recommendations informed by Ayling's case as to
improvementswhich should be madeto the policiesand procedureswhich
arenow in place within the health service (taking into account the changes
in procedures sincethe eventsin question).

In responding to the Terms of Reference it was clear to the Inquiry that
recommendations were likely to fall into two categories. The first
category would be addressed to the particular circumstances concerning
Ayling and to the events that occurred in those localities where he
practiced within the NHS. The second category would be
recommendations with wider potential impact that might affect relevant
agencies across the country. The Inquiry has kept in mind that the Neale
Inquiry has similar terms of reference and that the Shipman Inquiry
chaired by Dame Janet Smith is also currently enquiring into the
performance of the functions of those statutory bodies, authorities, other
organisations and individuals with responsibility for monitoring primary
careprovision.

Providinga Framework for Part 2

147

1.48

In January and February 2003 written submissions were invited from
relevant agencies, organisations and individual swith aview to informing
our recommendations. Those submissions, together with the reading of
the documents and witness statements gathered for Part 1, greatly assisted
inidentifying the broad issuesto further explorein Part 2.

Professor Charlotte Humphrey of King's College, London and Dr
Kathryn Ehrich, an independent research consultant, were appointed to
help plan and identify experts for a series of seminars which were held
jointly by the Ayling and Neale Inquiries over five days in September
2003. Although the seminars took place in private at the Thistle City
Barbican Hotel, London, participantsin the Inquiry wereinvited to attend
asobservers. The seminars covered thefollowing topics:

e Supporting patientsin raising concerns about their care;
e Supporting staff in raising concerns about their coll eagues;
e Theemployment context;

15
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e Sharing information across different bodies about individual conduct
and performance; and
e Theroleof chaperones.

1.49  The participants in the seminars were chosen from those who had made
written submissions, and from those not previously involved in the
Inquiry but who were identified as having an interest. A full list of those
who took part can be found in Appendix 13. The airing of views at the
seminars greatly assisted in formulating the recommendations. The
Inquiries are most grateful to Ann James CBE, a policy advisor and
consultant in public service reform in the UK and abroad, who ably
facilitated the seminars, and to all those who took part. The Inquiries are
also grateful to those observers who took the trouble to set out in writing
their views on the topics discussed.

Closingthelnquiry

150 On 31 July 2003 the evidence-gathering process of the Inquiry was
formally closed. No material sent to the Inquiry after that date has been
considered for the purposes of preparing this Report.
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GENERAL INTRODUCTION

21

2.2

2.3

24

2.5

2.6

2.7

Clifford Ayling came to the east Kent area in 1973, having worked
previoudy in a number of hospitals in and around London since
qualification in 1963, including the North Middlesex Hospital from
1971-1973. From 1974 until 1988 hewasemployed asapart-timeclinical
assistant in obstetrics and gynaecology, working at the Kent and
Canterbury Hospital in Canterbury and the Isle of Thanet Hospital
in Margate.

In 1981 he entered general practicein Folkestone, initially in partnership
with Dr Ribet, but from 1983 as a sole practitioner. In anticipation of his
eventual retirement at the age of 70 in 2001, in 1998 he joined the
partnership of Dr Hossain and other GPsin Folkestone.

From 1984 until 1994, he was also employed as a part-time clinical
assistant in col poscopy at the William Harvey Hospital in Ashford.

Whilst practising as a GP, Ayling al so undertook locum medical sessions
infamily planning clinicsin east Kent and joined the local GP deputising
service co-operative, SEADOC.

In 1998 he was arrested and charged with indecently assaulting former
patients. In 2000 he was found guilty on 12 charges of indecent assaullt,
relating to 10 femal e patients, and sentenced to four yearsimprisonment.
Hewas found not guilty on afurther nine charges. Where we have set out
theindividual history of patients whose accounts were considered as part
of the criminal trial, we have sought to note whether thetrial resultedin a
conviction or an acquittal.

The complaints which led to Ayling's convictions for sexual assault
related, in broad terms, to inappropriate touching or examinations of
women'’s breasts or gynaecological organs. The earliest incident to be
examined in the criminal trial took place in 1991, and most related to
eventsin thegenera practitioner’ssurgery, rather thanin hospitals. It was
a central part of Ayling's defence in the criminal trial that the disputed
examinations were medically necessary or justified, and followed
guidelines that would be accepted by a responsible body of medical
practitioners. The jury’s verdict, in relation to the 12 counts on which he
wasfound guilty, implied that they rejected this defence and found that the
examinationswere conducted for hisown personal gratification.

Once the Inquiry’s remit was extended to cover complaints from 1971
onwards, it wasinevitablethat we would have to examine complaints and
concernswhich had not been the subject of thecriminal trial. Furthermore,
it would also be examining events that took place in the hospital setting,
which had played little part of the crimina trial. Even in relation to
incidents in the general practice setting from 1991 onwards, it was plain
that the Inquiry would hear from a great number of witnesses whose

17
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2.8

29

2.10

211

accounts had played no part in the criminal prosecution, and in respect of
whom Ayling had not been convicted of any crimina offence.
Furthermore, the Inquiry’s terms of reference required it to look at all
complaints and concerns raised concerning ‘the practice or conduct’ of
Clifford Ayling. These broad headings covered matters that had not been
inissueinthecriminal trial.

For example, some women questioned Ayling’s clinical competence as a
doctor. Whilst complaintsrelating to thisissue have been considered when
they were voiced in order to assess how the relevant authorities handled
them, an assessment of Ayling's clinical competence was not part of the
remit of thelnquiry. Weare consciousof thefact that judgmentsformed on
the basis of a limited number of incidents, spread over the course of a
number of years, could be misleading. This report assesses complaints
handling, not the overall pattern of care provided.

The concerns or complaints which we now heard, in the course of the
Inquiry, also varied intheir seriousness. Somerelated to Ayling’s manner:
some witnesses felt that he could be unprofessional or overly intimate.
Others complained that they had not been chaperoned or treated with
dignity when examinations were conducted. On their own, complaints of
thisnature had not led to criminal chargesor totrial.

Other accounts given to the Inquiry echoed, more directly, the themes of
the criminal trial, of intimate examinations that were said not to be
medically justified. We note that medical practice is not static; practices
change. In Annex 1 we describe the developments in clinical practicein
the field of obstetrics and gynaecology during the relevant period. In the
gynaecological field, wenotethat over time, ageneral shift tofewer or less
invasive examinations took place. In those circumstances, one
interpretation of Ayling’s behaviour was that he was ssimply an ‘old-
fashioned’ or ‘thorough’ practitioner, who continued to carry out
examinationseven though many or even most of hispeerswould nolonger
regard them asjustified. Aswe have noted, thiswasacentral thread of his
criminal defence. In relation to the 12 counts upon which he was found
guilty, it was rejected in favour of an interpretation that found the
examinations to have been conducted for personal gratification. Ayling
was, however, acquitted upon other counts. It was not part of our remit to
assess, on a case-by-case basis, whether the examinations criticised
during the course of the Inquiry were medically justified or not. We
attempted rather to seewhether complaintsabout them were appropriately
handled and investigated. Prompt and thorough investigations, conducted
at the time, should have been the means of judging the merits of
such complaints.

However, we recognise that one aspect of colleagues responses to
concerns expressed about Ayling's practice was created by this changing
context. Some practitioners were aware that Ayling might defend his
practices as thorough and question the merits of more recent
devel opments, however much they might personally disagree; othersfelt
inhibited in judging whether or not there were groundsfor concern. These
reactions were perhaps particularly prevalent amongst genera
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practitioners, who hadlittleor nodesiretojudgea’ peer’. Furthermore, we
note that the women who underwent examinationsthat other practitioners
might no longer consider clinically necessary, were not generally
informed, or made aware, that other approaches or other choices existed.

Because of the number of locations in which Ayling worked, and the
overlapping nature of his professional activity, the chronology in our
Report isbased on those organisations with the responsibility for systems
which could and should have identified and taken action on the concerns
and complaints generated by Ayling's actions. The 30 years covered by
our Report have seen profound changesinthe NHS. We have attempted to
chart these as simply as possible, and to relate them to the organisational
and cultural issueswehaveidentified askey totheAyling story. In order to
tell thestory of thecomplaintsand concernsabout Ayling and theway they
were handled at thetimeasclearly aspossible, we have placed much of the
detail relating to the organisations, processes, guidance and
responsibilitiesgermaneto our Inquiry in aseries of Annexes.

Theimpact of organisational change within Ayling’s employing bodiesin
the local NHS was important but not singularly significant, given the
longevity of Ayling's career in one geographical area. A description of the
variousreorganisationsof theNHSinthe East Kent areaisgivenin Annex
2. It is our view that more significance should be attached to the nature
of the settings in which he worked — as a single-handed GP, as
an unsupervised clinical assistant covering weekend emergencies and in
out-patient clinics away from main hospital sites. These areas were not
well-monitored or assessed and enabled Ayling to carry out many of his
dutiesin professional isolation.

Itisregrettablethat Clifford Ayling, before the closure of evidence, chose
not to assist us. Not only did this make it more difficult for us to clarify
some of the context, it also deprived him, albeit through hisown choice, of
the opportunity to tell usin his own words which issues were raised with
him at the time, and which were not. That some were not, tells its own
story. Appendix 7 describesthe attemptsthe I nquiry team made to engage
with Clifford Ayling.

The Inquiry | chaired has been described as a modified form of private
Inquiry. That term disclosesthe nature of some of the challengesthat those
working on the Inquiry had in dealing with some very sensitive and
confidential issues. It in part also explains why it has taken us so long to
complete our work. | am grateful to all thosewho have put in so much hard
and dedicated work to see the task through. Counsel to the Inquiry,
Eleanor Grey, ably supported by Peter Skelton, is an inquisitor of the
highest quality and wewerefortunateto havetheir abilitiesavailableto us.
The Salicitor to the Inquiry was Michadl Fitzgerald who could not have
been more thorough, professional and efficient. He led alegal team that
gaveusafirst classservice.

The Secretariat, initially led by Pauline Fox and then Colin Phillips

workedtirelessly and gaveusall the support we could ask for. John Miller,
the deputy secretary, Kathleen Price, James Malam and Philip Otton
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in particular dealt calmly and efficiently with a huge amount of
written material and enabled the Oral hearings to progress smoothly
and efficiently.

We were aso fortunate to be assisted by Dr Ruth Chadwick the
commissioning manager for the expert advice we needed who produced
work for usthat was again of the highest standard. Thanks also to Kypros
Menicou, Kathryn Ehrich, Emily Frost and Ann James, CBE for putting
together our programme of Seminars on topics we felt needed a more
detailed examination.

Finaly | cannot praise highly enough the support and advice | have
received from my two panel members, Mary Whitty and Peter Berman.
Mary’s considerable expertise and industry aligned with Peter’s strong
analytical skills enabled the report to reach the conclusion | can now
forward to the Secretary of Statefor hisconsideration.

| think all of us connected with the report were surprised at how long it
took us to complete our task. It took much longer than any of us would
have wanted but it was atrue reflection of the very extensiveinput from a
wide range of witnesses and expertsthat had to be amassed, dissected and
analysed. We have striven for accuracy and precision in the report and we
havetried our very best to reflect both the detail and impressions that we
have been given. In particular the Panel (that is Mary Whitty, Peter
Berman and |) are aware that organisational responsibilitiesare changing.
Where we refer to them in our report, we mean to refer to the bodies that
exercise the relevant power of function. Should errors have crept in, they
aremistakeshonestly made against acontext of overwhel ming amountsof
written evidence and days of oral testimony.

The work of our Inquiry would not have been possible without the
co-operation of the staff and contractors of the NHS in East Kent, for
whichwearegrateful. Werecognisethat for many of thesewewereasking
for memories and information dating back many years, and that the effort
of recollection and review was evidently difficult and painful for some.

Mostimportantly of all, our Inquiry could not havetaken place without the
contribution of anumber of Ayling’sformer patientswho gave evidenceto
our Inquiry, and whose courage and fortitude in helping our work was
deeply impressive. We hope that our report shows them that we recognise
that there were errorsin the way that their complaints were dealt with at
the time and possible solutions for the avoidance of such mistakes in
thefuture.

RECOMMENDATIONS

Introduction

2.22

In reaching our conclusions and determining our recommendations, we
arevery consciousthat the values of patient safety are more evident inthe
NHS now than at the time Ayling was in practice. Quality assurance
principles underpin active attention to clinical performance and patient
welfare and are embedded in the expectation of NHS Trust performance.
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However, quality assurance processes within NHS organisations are
relatively new and therefore not widely tested in the case of extreme
examples of disturbing behaviour such as those described to us as
allegedly exhibited by Ayling. Furthermore, many of the various bodies
responsible for these processes are also new and, in parallel, significant
organisational change hastaken placewithinthe NHS.

Continuing change is likely in both organisations and in treatment
settings. In particular, the identification and development of new models
of careand the provision of carein novel locationsoutsidethefamiliar and
traditional to staff and patients (such as one-to-one settings or in locations
managed outsidethe NHS) may further challengetheeffective application
of robust quality assurance systems.

We therefore concentrate on proposals which we believe would enhance
existing policies and procedures in those services provided and
commissioned by the NHS, and which have been informed by the
conclusions we have drawn from our Inquiry. Our recommendations are
drawn together below under topic headings that seem to us to cover the
main issuesinvolved when we consider the evidence we have received.

“Sexualised Behaviour”

2.26

2.27

2.28

2.29

Inthecourseof our Inquiry, weheard allegations of anumber of disturbing
instances where Ayling's behaviour was overtly sexual and broke the
boundaries of thetrust and integrity patients have the right to expect from
their doctor. We have learnt even more of the long history of continuing
unease that his approach generated amongst those who worked with him
on aregular basis or were treated by him. His approach was described as
being overfamiliar to sensitive and intimate examinationswhich bordered
on the unprofessional and was distressing to both recipient and observer.
We have adopted the phrase “ sexualised behaviour” to describethis.

Inthe course of our Inquiry, we havefoundlittleif any published guidance
for employing or regulatory authorities in either recognising or
responding to “sexualised behaviour”. We believe that there is an urgent
need to address this and ensure that all NHS employers and contracting
organisations recognise and respond to such behaviour as vigorously as
they would to allegations of sexual harassment.

A consistent theme of the evidence presented to us was the interpretation
placed on what they were told by health care professionalswho werein a
position at the time to take action on allegations about Ayling's abusive
and unacceptabl e approach to his patients. We recogni se the magnitude of
the breakdown in belief in professiona integrity that to do otherwise
would have represented for many of Ayling’s colleagues working within
the ethical framework of the same profession. In effect, they recast what
they heard into explanations which they could find acceptable and in so
doing, deceived themselves and failed their patients.

Today, theindex of suspicion about motivation for questionablebehaviour

in public services is very much higher than it was when Ayling was in
practice. However, there is no employing, educational or regulatory
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organisation within the modernised NHS with specific responsibility for
dealing with “ sexualised behaviour” amongst health care professionals.

Wethereforerecommend that the DH convenean expert group under
theauspicesof the Chief M edical Officer todevelop guidanceand best
practice for the NHS on this subject. The group should include the
NHS Confederation, the RCOG, the RCGP (and other Colleges as
appropriate, such asthe Royal College of Psychiatrists), the NCAA,
the CRHP, the GMC and representatives of undergraduate and
postgraduate medical education. The group should take advice from
experience of dealing with “sexualised behaviour” elsewherein the
public sector such as educational services and from health care
systemsin other countriessuch asCanada.

In parallel with this, werecommend that local policieswithin all NHS
Trusts for reporting staff concerns (whistleblowing) should
specifically identify “sexualised behaviour” as appropriate for
reporting within the confidence of thisprocedure.

Listeningand Hearing

2.32

2.33

2.34

2.35

2.36

Another clear message from what we heard in the course of our Inquiry
was the tentative way in which patients expressed their anxieties about
Ayling’s behaviour and conduct. Many patients, in raising their concerns
with other and trusted health care staff, were seeking to validate their
concerns — they sought reassurance that what they had experienced was
wrong and they wereright tofeel violated by what they said had happened.
Wewould describe these as* proto-complaints’.

Since Ayling was in practice, PALS have been established within each
NHS Trust which we believe would now offer a confidential and safe
haven for the discussion and articulation of “proto-complaints’. But for
PALSto provide such aservicefor the sensitive and intimate concernswe
heard of during the Inquiry, we recognise that investment in PALS will
berequired.

Wethereforerecommend that accredited training should beprovided
for all PAL S officersin this potential aspect of their work, and that
SHAsshould requireconfirmation from each NHSTrust in their area
of thecompletion of such training within thenext 12 months.

During the course of our Inquiry, we learnt that the visibility and
accessibility of PALSin primary care settingswas an emerging concern.

We therefore recommend that the M oder nisation Agency develop a
model of best practice and, if appropriate for them so to do, the
patients’ forums could monitor the effectiveness of service provision
against thismodel. Theimplementation of thismodel and associated
performance measures should be a formal component of CHAI’'s
reviewsof PCTs.
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2.38
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We describe in our Report the substantial reviews of the effectiveness of
NHS complaints procedures over the years covered by our Terms of
Reference. These are about to be revised again to strengthen the
independence and scrutiny of complaintsinvestigations.

From what we learnt during our Inquiry, we particularly welcome the
emphasis on supporting patients in making complaints that the setting up
of ICASrepresents. We were struck by the experience of two patientswho
complained formally about Ayling and who spoke to the Inquiry. These
two had successfully navigated the proceduresin place at thetimewith the
help and support of friends and relatives, and we hope that ICAS will
provide such support for every patient who needs and wants help to seea
satisfactory response to concerns about their care. But we cannot come to
any firm conclusion on thisin light of the novelty of the service.

We recommend that the same training for |CAS staff in handling
concerns and complaints of an intimate and sensitive nature as that
we have recommended for PAL S staff should be provided, and that
this should form part of the service specification for ICAS. We also
believethat satisfaction surveysshould bebuilt intothework of ICAS
on completion of their work with each complaint so that their
performance can be routinely monitored and a cycle of continuous
improvement beestablished.

Tracking Repeated Complaintsand Concerns

2.40
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242

We comment in our Report on the way in which each episode of concern
about Ayling that was formally expressed was dealt with on an individual
basis. We aso comment on the consequence of an absence of an
inquisitorial approach to less formally expressed concerns. The
cumulative effect of these was that first, very few written records were
apparently kept and secondly, connections either within an employing
organisation or across organisations were not made. In consegquence,
a number of opportunities to take more decisive and long-term action
were missed.

During our Inquiry wediscussed the need to track repeated complaintsand
concerns about an individual practitioner. Whilst there are now many
relatively new and emerging organisations, structures and processes for
assessing and appraising the competence and performance of cliniciansin
order to determine remedial action, we were unableto identify any single
body where an overarching pattern of concern throughout the career of a
clinicianinanumber of locations might beidentified. Indeed, welearnt of
some anxiety that the plethora of overlapping approaches now available
might cause confusion amongst those seeking to invoke the support they
are designed to provide. However, dealing with concerns and complaints
about apractitioner isan employment issue.

We recommend that all NHS Trusts and health care organisations
such as deputising services directly employing staff should require
them (and particularly part-time staff) to make aformal declaration
of any other concurrent employment, not only for obvioushealth and
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safety reasons but also to ensure a record is kept of other
organisations with an interest in the individual’s performance.
Failure to make such a declaration should be a disciplinary matter.
This requirement should be appropriately adapted for PCTs to be
kept informed of other professional employment undertaken by GPs.

I'n our discussions about maintaining arecord of recurrent complaintsand
concerns, we were conscious of the requirements of the Data Protection
Act (DPA). In framing the following recommendations, we believe that
the implementation of these would be consistent with the principles of
the DPA.

First, we recommend that copies of any written records regarding
complaints and concerns and the outcome of these which name an
individual practitioner should be placed on that practitioner’s
personnel file, to be kept for the length of their contract with that
organisation. This should be made known to the practitioner
concer ned.

Secondly, we recommend that the regular reports on patient
complaints and concerns made to NHS Trust Boards and other
cor porate governance bodies should be structured to provide an
analysisnot only of trendsin subject matter and clinical area but also
to indicate whether a named practitioner has been the subject of
previouscomplaints.

SolePractitioners

2.46

247
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Much of the concern about Ayling’s behaviour and practice was well
known in the various health communitiesin which heworked. We review
in our Report the likelihood in today’s NHS of such concerns being
expressed more formally through arange of routes. We al so acknowledge
that the NHS today is one in which practitioners increasingly work in
multi-disciplinary teams, with cross-cover for patient activity and peer
support. This itself has a self-regulating benefit in performance and
behaviour. Furthermore, critical attention is being paid to poorly
performing doctors. However, isolated practitionersstill exist wherethere
isno immediate mentoring, either formal or informal. Many such isolated
practitionerswork in non-hospital settings such asgeneral practice.

We appreciate that there will aways be single-handed genera
practitioners and that it is not DH or Government policy to encourage all
practitionersto work in group settings,

Wethereforerecommend that PCTs should develop specific support
programmes for single-handed practitioners, to be agreed with the
practitioner concerned and the PCT’'s StHA. Such programmes
should pay critical attention to managing the risks of clinical and
professional isolation associated with single-handed practice.
Implementation should be monitored by the StHA and form part of
theregular CHAI review of the PCT.
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Additionally, PCTsshould pay particular attention to developing and
supporting the independence of practice managersin single-handed
practices, including the acknowledgment and resolution of potential
conflictsof interest which may arise wherethe manager isthe spouse
or acloserelativeof thepractitioner. Thistoo should bethe subject of
monitoring and review by StHAsand CHAL.

Chaperones

2.50

2.51

2.52

2.53
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The role of a chaperone was raised at many points in the course of our
Inquiry, and led to much discussion asto the expectations and avail ability
of a chaperone in sensitive and intimate examinations, particularly in
primary care settings.

Wefound no common definition of therole of achaperone. Four differing
roleswere described to us:

e achaperone provides a safeguard for a patient against humiliation,
pain or distress during an examination and protects against verbal,
physical, sexual or other abuse

e achaperone providesphysical and emotional comfort and reassurance
to apatient during sensitive and intimate examinations or treatment

e an experienced chaperone will identify unusual or unacceptable
behaviour on the part of the health care professional

e a chaperone may aso provide protection for the heath care
professional from potentially abusive patients.

A further definition is that of the Association of Police Surgeons, which
describes a chaperone as someone who “supports and befriends the
victim”.

Weweretoldthat the Royal Collegesof General Practitioners (RCGP) and
of Obstetricians and Gynaecol ogists (RCOG) have both undertaken work
on chaperoning, coming to different conclusions as to the purpose and
value of a chaperone’s presence, perhaps not unsurprisingly given the
different clinical and treatment locations in which their members work.
We were also made aware that the issue of chaperoning was of concernto
other health care workers such as midwives, and in other clinical
disciplines such as genito-urinary medicine. Technological solutions to
the dilemmas around the role, use and availability of chaperones were
described to us. Theimpact of the presence of achaperoneon the openness
with which both a patient and a health care professional might share
sensitive and confidential information was pointed out to us.

From the evidence offered to us and our subsequent discussions, we
believe that there is a distinction between the passive and active role of a
chaperone. A passive chaperone is a witness of the conduct of aclinical

examination so, for example, technology could provide a “virtual’

chaperone. An active chaperone has adefined rolein the examination and
treatment of apatient as part of the clinical team.
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In considering the use of a“virtual” chaperoneto record both visually and
audibly the conduct of aclinical examination, we were attracted by the
independence, objectivity, availability and potentia ubiquity of a
relatively low cost solution to the problem of providing chaperones. But
we were equally aware of its disadvantages — it would not offer personal
support, and nor could it interveneif an untoward incident took place.

We therefore concluded that the value of a chaperone rested with an
“active” chaperoning model, and the presence of a chaperone a a
consultation must be the patient’s decision but routinely offered by a
health care professional. However, a number of concerns wereidentified
to us about this: that it may be the healthcare professional’s wish for a
chaperone to be present, that raising the issue of the presence of a
chaperone may create tension between the patient and the health care
professional and the way in which the question is raised may dictate the
patient’s response. Additionally, the most vulnerable patients (for
example, because of age or culture) may be those less able or willing to
express a preference for a chaperone, and the presence of a chaperone
should beclearly confinedtothat part of aconsultationinvolvingaclinical
examination and treatment.

In the absence of any common understanding across the NHS of the
purpose and thus the appropriate use of chaperones, we feel that our
recommendations on this subject must apply to the variety of settingsand
circumstancesin which careis provided and the degree of risk to patients
and health careworkers. Thisisamatter of risk management policy which
should be discussed, determined and implemented locally within each
NHSTrust.

We recommend that no family member or friend of a patient should
be expected to undertake any formal chaperoning role. The presence
of a chaperone during a clinical examination and treatment must be
the clearly expressed choice of a patient. Chaperoning should not be
undertaken by other than trained staff: the use of untrained
administrativestaff aschaperonesin aGPsurgery, for example,isnot
acceptable. However the patient must have the right to decline any
chaperoneoffered if they sowish.

Beyond theseimmediate and practical points, thereisaneed for each
NHS Trust to determineits chaperoning policy, make this explicit to
patients and resource it accordingly. This must include accredited
training for the role and an identified managerial lead with
responsibility for theimplementation of the policy. Werecognisethat
for primary care, developing and resourcing a chaperoning policy
will haveto takeinto account issues such as one-to-one consultations
in the patient’shome and the capacity of individual practicesto meet
therequirementsof theagreed policy.

Finally, reported breaches of the chaperoning policy should be
formally investigated through each Trust’s risk management and
clinical governance arrangements and treated, if determined as
deliberate, asadisciplinary matter.
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In our Report we draw attention to the ambiguous role played by the Kent
LMC in the Ayling story, and the consequences of this on early and
decisiveremedial action.

We believe that in the new arrangements for assuring service quality
and patient safety, LMCs can no longer undertake the role the Kent
LMC played over the period Ayling was in practice. This role was
perceived by local GPs as a*“ safe haven” for troubling knowledge and a
body to whom responsihility for further action could be entrusted. Thisis
inappropriate today.

We therefore recommend that LM Cs clarify their rolein relation to
supporting GPs to make it explicit that acting on the receipt of
information about a GP which indicates patient safety is being
compromised is not part of their role, and ensure that this is
embedded in professional guidance from the GMC and medical
defenceorganisations.

We further recommend that if LMCs are the recipient of concerns
about a practitioner’s clinical conduct or performance, this
information should be immediately passed on to the relevant PCT
or professional regulatory body for appropriate investigation.
This should be made known to their constituents. We believe that
not doing thiswould leave professional membersand staff of aLMC
in the potential position of having failed to meet their own
professional obligations.

Criminal Investigations

2.65

2.66

Three particular concernswere brought to our attention about the progress
of the latter stages of the Ayling story which we believe merit further
attention. These relate to the continuing responsibility of the NHS when
potentially criminal action on the part of a health care professiona has
been identified. We were told that East Kent Health Authority staff felt
overwhelmed by the size and complexity of the emerging case against
Ayling and that patients felt unsupported and ill informed by the NHS
during aprotracted investigation by the Kent Police.

Thefirst of these concerns was the absence of a source of expert advice
and support for the East Kent HA in dealing with a high profile and, to
them, novel situation involving potentially crimina activity over a
number of years on the part of one of their general practitioners. Whilst
handling incidents of deliberately criminal, reckless or negligent
behaviour by a health care worker will be rare for individual health care
organisations, across the NHS there will be a body of experience and
developed good practice in dealing with these which should be made
immediately available to those confronted with such a situation for the
firsttime.
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The second of these concernsisthelack of aclear agreement between the
crimina justice system, the NHS and the GMC as to the investigatory
responsibilities of each. By default, intheAyling caseit was accepted that
the Police inquiries and the preparation of their case for the Crown
Prosecution Service (CPS) should supersede investigation and action by
employing and professional regulatory bodies since each was reliant on
the same witnesses and there was a concern that the rehearsal of evidence
in other foracould have had an adverse effect on criminal proceedings.

We are aware that within the Department of Health there now existsaunit
that is building up the necessary expertise. It will be important to ensure
that such abody of knowledgeis properly accumulated and disseminated
sothat all NHS Trustsknow the adviceisavailable.

We are also aware of work currently being undertaken by the Department
of Health, the Police and the HSE to develop a Memorandum of
Understanding for the effective investigation of serious incidents.
The steering group for that work should take our recommendations
into account. Once the Memorandum is completed, it should be made
widely available.

Thethird concern was the inadequacy of information and support offered
to patients by the NHS during the Police investigations of the allegations
against Ayling. Formal communication with patients was marked by long
gaps and a lack of connection with previous communications. Informal
support beyond the immediate hel p-line set up in the autumn of 1998 was
not continued, and patients compared this adversely with the victim
support service offered by the Kent Police.

We recommend that there should be set out in a Memorandum of
Under standing (such asthat which exists between the GM C and the
NCAA) between the NHS, professional regulatory bodies such asthe
GMC and theCPSaclear agreement astotheresponsibilitiesof each
organisation in the investigation of potential criminal activity by
health care professionals. This should then be promulgated to the
NHSand built intothe guidance suggested below.

We therefore recommend that SHAs work together with the
Department of Health to produce guidance for PCTsand other NHS
Trusts in handling such incidents, particularly since the latest
reorganisation of the NHS has created a large number of relatively
inexperienced PCTswith responsibility for GP contracts.

We further recommend that part of the guidance we have suggested
SHAs and the Department of Health develop for the NHS should
specifically address a patient’s communications strategy and the
involvement of local victim support services.
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3.6

This section of the Report deals with Ayling’'s career as a hospital doctor,
primarily in east Kent.

From his qualification in 1963 until 1975, Ayling was employed in a
number of surgical training posts at Senior House Officer and Registrar
gradesin hospitalsin north and south London aswell asthelsle of Thanet
and Canterbury Group of Hospitals. However, by 1975 he had apparently
ceased to apply for any other training posts, in particular Senior Registrar
postswhichwould have beenthe next step in acareer in hospital obstetrics
and gynaecology and which could have led to his appointment as a
consultant in that specialty.

In 1975 Ayling returned to east Kent and was appointed as a part-time
clinical assistant in obstetricsand gynaecol ogy at the Kent and Canterbury
(KCH) and Thanet District Hospitals. He continued working sessions at
that grade until 1988. (Details of the position clinical assistants occupy in
the NHS and their role and responsibilities are set out in Annex 3). The
appointment was reviewed annually. Clinical assistant posts were not
recognised as training posts and therefore not subject to formal
professional supervision. In addition, the numbers of junior staff
(i.e. registrars and senior registrars) in obstetrics and gynaecology to
support the consultant staff at KCH and Thanet were considered
inadequate by the consultants.

Ayling therefore provided essential emergency cover as well as routine
out-patient care which enabled obstetric and gynaecology services to be
maintained on a number of hospital sites, whilst working without
consultant supervision. In 1982, he entered full-time general practice but
did not relinquish any of hisagreed clinical assistant sessions.

During this time, a number of nursing and midwifery staff came to hold
serious concerns about Ayling's behaviour and clinical management.
Some of thesewere expressed contemporaneously; otherswere brought to
the Inquiry’s attention through the process of inviting witnesses to make
statementsand give evidencein person.

The Inquiry has heard of one formal complaint made by a patient during
the period from 1975 to 1986, alongside concerns raised informally by a
small number of other patients who spoke to members of staff. In 1987,
what isknown in the NHS by the term a* serious untoward incident”, led
to the decision not to renew hiscontract asaclinical assistant in obstetrics
and gynaecol ogy. Although Ayling wasknownto beageneral practitioner,
the circumstances under which his contract was not renewed and the fact
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of this termination were not conveyed to the Kent Family Practitioner
Committee (FPC).

He was however re-employed for afurther year asaclinical assistant in
colposcopy until thiswas terminated as aresult of an anonymous patient
complaintin 1988. Again, the Kent FPC wasnot told of this.

Because Ayling was working as a clinical assistant and therefore
accountable to a consultant, we explore in particular the evidence of two
of the four consultants for whom Ayling worked (the two others are now
deceased) about their actions in response to concerns and complaints of
which they were aware at the time, and their response to the evidence
presented by other health care staff to the Inquiry.

Ayling’'sTrainingand Early Career

3.9

3.10

Clifford Reginald Ayling was born on 1st November 1931. He first
qualified with an engineering degree from the University of London in
1955 and worked as a telecommuni cations engineer with Marconi from
1955 to 1960. Ayling started medical training at University College
Hospital, London, when he was some 27 years old. He qualified in 1963
with M.B., B.S. at the age of 32. He became a Diplomate of the Royal
College of Obstetricians & Gynaecologists (RCOG) in 1967 and
subsequently aMember in 1970 and aFellow in 1985. Evidence given by
Ayling during his criminal trial refers to him obtaining a certificate and
diploma in family planning in the 1960s. We have in our possession a
certificate issued by the Family Planning Association on 9th November
1969 confirming that hewastrai ned in contraceptive planning techniques.
Hewassaidto besuitablefor employment asaMedical Officer at aFamily
Planning Association Clinic.

Ayling'searly career history may be summarised asfollows:

1950-55  Student Apprentice Marconi Telegraph &
WirelessCo

1955-60 TelecommunicationsEngineer Marconi Telegraph &

WirelessCo

1963 HS Surgical Unit University College Hospital
(London)

1964 HPto Dr McGown Oldchurch Hospital

1965 HSinObs& Gynae Oldchurch Hospital

1965 SHO Gynae Royal Northern Hospital

1966 SHO Surgery Joyce Green Hospital

1967 Registrar Obs & Gynae Beckenham Hospital

1969 SHO Haematology L ewisham Hospital



1969 Registrar Obs & Gynae Redhill & Crawley Hospital

1970 Registrar Obs & Gynae North Middlesex Hospital

1973 Registrar Obs & Gynae Thanet District Hospital

1974 Lecturer Obs & Gynae The London Hospital
Medical School

1975 Clinical Asst Obs& Gynae Canterbury & Thanet
Hospitals

TheNorth Middlesex Hospital
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Under our Termsof Reference, webeginin 1971. Ayling wasemployed as
aRegistrar in Obstetrics & Gynaecol ogy at the North Middlesex Hospital,
having held the post since 1970. Littleis now known about this period of
Ayling’shospital practice. However, one of hisformer patients, Patient A,
has brought her experienceto our attention.

Inearly 1971 Ayling delivered Patient A'sfirst child by Keillands forceps
at the North Middlesex Hospital. The delivery was highly traumatic and
during its course Patient A suffered significant soft tissue injuries, which
later required surgical repair. According to Patient A's evidence to the
Inquiry, these physical difficulties were exacerbated by the effect of
Ayling'smanner towards her. Patient A told us how she noticed that he had
an erection during the course of apre-natal examination. She saysAyling
described hisarousal as* an occupational hazard”.

Some weeks after the delivery Patient A wrotein strongly critical termsto
Mr John Brace, her consultant at the North Middlesex Hospital, asking for
an explanation of what had ‘ gonewrong’. Mr Brace subsequently invited
her to come and see him, although neither he nor Patient A can recall
whether such a meeting took place and there is no note of it within her
medical records. Like many other patients at that time, Patient A was
unaware of the procedures which should then have been in place,
following guidance issued to the NHS in 1966, for raising a more formal
complaint about the treatment she had received.

Itisnot the purpose of our Inquiry to determine whether the care provided
by Ayling to Patient A was acceptable or not. However, it is clear from
Patient A’sletter that her treatment rai sed serious questionsabout Ayling's
practice as an obstetrician, particularly in the use of forceps, and her
evidence to us raised further issues about his attitude towards female
patients. In this respect Patient A’s evidence, which occurred towards the
very start of Ayling's work as a hospital clinician, foreshadows that of
many subsequent patients. Aswill be shown below, there were persistent
concerns about Ayling’s practice throughout his career —and on very few
occasions were those concerns fully investigated or properly followed
through. Not having received Ayling’'s co-operation in our Inquiry, we
have not been able to take his views on the events, nor even to know if
some of them were brought to his attention at thetime they occurred.
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Initial Employment in Canterbury and Mar gate
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By 1972 Ayling was apparently experiencing some frustration at being
unable to progress upwards from the post of Registrar. A consultant to
whom hewrotefor advice commented that:

“the Senior Registrar post is providing the modern bottleneck ... the
establishment in Senior Registrarshipsis very tight and related to the
expected number of consultant vacancies’.

Ayling obtained another position as a Registrar in Obstetrics &
Gynaecology with the Isle of Thanet & Canterbury Group of Hospitals.
The post commenced on 16th April 1973 and was subsequently renewed
for afurther year.

On 13th July 1973, only a few months after Ayling's appointment as a
Registrar, Mr William Patterson and Mr Peter Fullman both took up their
posts as Consultants in Obstetrics & Gynaecology at Thanet and KCH,
increasing the number of consultant obstetricians and gynaecologists in
the Canterbury and Thanet Health District from two to four. There is a
more protracted description of their dealings with Ayling later in this
section. Ayling had by that stage been working in training posts in
obstetrics and gynaecology for some eight years. Mr Patterson told the
Inquiry that Ayling had not fully completed his training in some of the
standard surgical procedures such as vaginal hysterectomies and repairs.
It is not clear whether Ayling’s inability to progress further within the
profession was dueto deficienciesin hisclinical ability or performance or
the strength of the contemporaneous competition. Either way, hishospital
career never progressed into the grade of Consultant, and from 1974 until
his employment was ended by the William Harvey Hospital in 1994,
Ayling remained a Clinical Assistant in Obstetrics & Gynaecol ogy.

ThelL ondon Hospital

3.18
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Ayling left Thanet and KCH in order to take up an appointment as a
Lecturer in Obstetrics & Gynaecology at the London Hospital Medical
School commencing on 1st July 1974. He was appointed an Honorary
Clinical Assistant at the Hospital at the sametime.

We do not have any evidence relating to Ayling’s clinical work at the
London Hospital. However, we have been supplied with the two letters
that accompanied the cessation of his employment in 1975. The first
records a decision not to renew his lecturer’s post for a further year,
without giving any reasons. Thesecond isapersonal | etter of career advice
to Ayling from the Dean of the London Hospital. It suggested that he
looked for academic posts, where his background in engineering could be
of assistanceto theNHS.

The Dean of the London Hospital is now deceased. Therefore we have
been unable to discover, with any acceptable degree of reliability, the
intent behind that letter; and whether it indicated any degree of concern
over Ayling'sclinical skillsor whether it should beread only asapositive
endorsement of academic career ambitions.



TheKent & Canterbury Hospital and thelsle of Thanet District Hospital
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Ayling followed the suggestion from the Dean of the London Hospital
and applied for further academic posts, but without success. Instead he
worked briefly as a Locum Consultant in Obstetrics & Gynaecology in
the Canterbury & Thanet Health District from 28th July 1975 to
10th August 1975.

At that time, the Obstetrics and Gynaecology Department of the Thanet
District Hospital was largely based in the Margate Wing of the hospital,
and consisted of an antenata clinic, a delivery suite and two obstetric
wards which provided both antenatal and post-natal services. An
outpatient colposcopy service was based in the gynaecology and female
surgery ward at the Margate Wing and there was a further gynaecology
ward at the Ramsgate Wing, which closed some time after 1983. The
number of deliveriesat the Thanet Hospital was approximately 1,400 per
annum: contemporaneous guidance from the RCOG would have
classified it as a relatively small obstetrics unit, the ideal size of a unit
being one handling approximately 2,500 deliveries each year. Inthe early
1970s, neonatal units were established —a special care baby unit (SCBU)
at Margate and aneonatal intensive care unit (NICU) at KCH.

The maternity unit at KCH was a dlightly larger unit than that at Thanet,
delivering approximately 1,800 babies per year. It was the unit to
which more complex cases were likely to be referred because of its
neonatal facilities.

The Inquiry was told that “ Thanet for historical reasons was incredibly
short of junior staff...Thanet had the greatest number of clinical assistants
inthe Region” and “ it did make a great deal of use of clinical assistants’ .

Mr Fullman recollected: “ We were very, very thin on the ground and
stretched over an enormous area’. The consultants worked
approximately 60 hours per week with another 10 to 20 hourson call, and
their junior staff worked similar timetables to the extent that government
regulationsallowed.

On 15th July 1975 Ayling wroteto one of thefour consultants, Mr Dwyer,
asking to be considered for the post of Clinical Assistant in the Obstetrics
& Gynaecology Department of the Thanet District Hospital, Margate
Wing, stating, “ As | am known to you and your colleagues | trust that it
will not be necessary for meto append my CurriculumMitae, etc” . On 30th
July 1975, he was offered a part-time post in the Thanet and Kent &
Canterbury Hospitals commencing on 1st September 1975. The position
wasfor ayear in thefirst instance and was then subject to annual review.

Thepart-timepost filled by Ayling acrossthetwo hospitalswas, according
to Mr Fullman “really to replace a registrar post which we were not
allowed to have by the Regional Health Authority” .

Until 1977, thejunior medical staffing at Thanet Hospital in obstetricsand
Gynaecology consisted of aregistrar, a senior house officer (SHO) and a
pre-registration house surgeon (HS). Two further SHO posts were added
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with the introduction of GP vocationa trainees in 1977 and a second
registrar post was created in 1983. However, funding for a second SHO
post was refused by the SE Thames Regional Health Authority (RHA).
and such a post was not established until after Ayling ceased to work asa
clinical assistantin 1987. The paucity of staff at Thanet led to anumber of
occasionswhen the maternity unit had to close

At KCH, thejunior medical staffing was supplemented by an arrangement
with ahospital in Melbournethat provided experienced registrarsto work
in Canterbury before they returned to work in Australia. These postswere
supernumerary to the funded establishment and thus escaped the concerns
held by the RHA about career hierarchy and, according to Mr Fullman,
“were an absolute gem as far as the registrar cover in the hospital was
concerned.”

Ayling continued to be employed as a Clinical Assistant until 30th June
1987. The employment contracts for clinical staff (other than consultant
staff) wereissued by the Canterbury and Thanet District Health Authority
but the management of those contracts, their renewal and the discipline of
the employees to whom they related was left to the individual hospital
units. In the event of a decision by a unit to issue a final warning or to
dismissan employeeof theDistrict, therewasaright of appeal totheDHA
Consultant witnesses emphasised that it was for the hospital management
to discipline and dismiss staff but in the case of a clinical assistant’'s
contract, the Medical Staff Committee (to which all consultant medical
staff belonged) retained the right to approve the renewal of a contract,
guided by the recommendations of the consultant(s) under whom the
assistant worked.

Ayling's original contract was to provide three sessions at Kent &
Canterbury Hospital and three at Thanet Hospital . These sessionswerefor
“on cal” work which meant that junior medical staff or nursing staff
would contact Ayling for advice or ask him to see a patient if they were
concerned about her and her consultant was unavailable. Apart from two
weekday afternoons (Thursday and Friday) which Ayling worked
alternating weekly between the two hospitals, he also provided weekend
cover. Ayling alternated each weekend between the two hospitals, at Kent
& Canterbury hewas*on call” for Saturday and Sunday nightsfrom home
whilst at Thanet, he was resident at Margate from 9am Saturday until
9am Monday.

In April 1977 payment for two additional sessions was made in
recognition of his “on call” work, thus bringing the total number of
contracted sessionsup to eight.

Ayling al'so acted as alocum consultant when consultants were on annual
|leave. One of those consultants, Mr Patterson, has stated that when this
happened, he selected the procedures that he thought that Ayling was
competent to perform, leaving the more complex to await hisreturn.

Inhiscriminal trial Ayling stated that his post asaclinical assistant wasa
“gpecial job, in which | used doing [sic] some clinical work during the
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day. But mostly it wason call work” . In aletter of application for apost at
the William Harvey Hospital (discussed in detail later in the Report),
Ayling stated that the Clinical Assistant’s job was to enable him to
“undertake research in radio-telemetry” . However, aresearch grant made
in 1976, for “ Development of a Transmitter for Usein the Labour Ward”,
was not continued after March 1977. Ayling suggested that domestic
commitments had prevented him from making the hoped-for progress on
thisproject.

Over anumber of yearsasubstantial amount of unpaid sessionscameto be
added to this programme by Ayling. Mr Patterson told the Inquiry that by
the early 1980s, when Ayling had started work asafull-time GP principal,
there was concern that he was stretching himself too thinly and that this
might be affecting hisclinical competence.

We have also seen correspondence relating to health concerns, dating
from July 1979. Ayling's medical advisor suggested that he was suffering
from over-work and that the present pattern of being “on call” every
weekend was most unsatisfactory. He suggested that Ayling should replan
hislifein order to give himself more relaxation. In October 1979 Ayling
wroteto the District Administrator outlining hisworkload and noting that
hehad been* strongly advised to work within theterms of my contract” . In
addition to the eight sessions noted above, he wrote that two further
sessions had been undertaken * in order to start an Ultra Sound Obstetrics
Service and to maintain the Friday morning ante-natal booking clinic for
which thereisundoubtedly a need” . He had also assisted in the training of
radiographers.

Theresponse of the Chairman of the Medica Executive Committeeto the
Chairman of the Obstetric, Gynaecological and Paediatric Division at
KCH, wasthat “ thereisno way in which the District can fund these extra
sessions. | therefore suggest that he confines himself to the work that he
wasoriginally contracted to do” —that is, the eight paid sessions.

Mr Patterson told usthat despite the concernsthat Ayling was covering too
many sessions:

“in practice there was little we could do because we were so short of
obstetricians at Margate. For a long time in the 70s and 80s this
shortagethreatened theviability of theunit. Ayling helpedto propit up.”

Itisclear from hiscommentsthat Ayling'savailability, especially to cover
weekends made him indispensable within the overstretched units at
Thanet and KCH. Thisview isconsolidated by the documentary evidence
relating to Ayling’semployment.

It is also supported by Mr Fullman’s evidence to us that the Regional
Health Authority had blocked the consultants’ attempts to obtain another
registrar post, on the basis that such posts were stepping-stones to
consultant posts and should not be filled without a clear pathway of
promotion. At one point, the consultants were so desperate for another
registrar that they telephoned Mr Roger Gale, MP for Thanet North, and
asked him to intervene. He travelled to Kent to interview them and then
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raised the matter in the House of Commons. About six months later a
further registrar post was created at Thanet Hospital.

Staff Concernsand Complaints

341

342

343

344

Thissectionisconcerned with the evidencerelating toAyling’ spractice at
the Thanet and Kent and Canterbury Hospitals from 1975-1988. It has
been one of themoredifficult periodsfor thelnquiry to assess. Tofulfil our
Termsof Reference, we asked for staff to report what knowledgethey had
of complaintsor informal concernsabout Ayling, whether made by staff or
patients. Significant numbers of staff responded by telling us of their
memories. In doing so, they were looking back over eventsthat occurred
many years ago, and limited contemporaneous material was available to
assist them. In some cases, this was because no records had ever been
made. In others, it appearsthat recordswerelater destroyed. However, we
accept that staff's memories of these years were genuinely and honestly
held, and that they told us of views which they had genuinely held at
that time.

Inevitably in an Inquiry such asthis, we heard little or nothing from those
who had no recollection of concerns being expressed, and who held none
themselves. Thus, even before allowing for the effect of the passage of
time on witness availability and memory, our Report does not, and could
not, paint acompleteand full picture of theviewsheld by staff. But wedid
not seek, and were not required by our Terms of Reference, to assesseither
Ayling'soverall conduct, or how hebehaved on particular occasions. Such
an exercise would have been impossible and inappropriate, given (for
example) the fact that Ayling did not contribute to this Report and his
comments on the episodes detail ed bel ow have not been obtained.

Equally we were not asked to assess Ayling's clinical competence by any
objective standard. We did need to look at the facts where questions and
concerns were raised by staff and patients, to establish whether a
legitimate concern had been raised; but we make no attempt to marshal
what incidents there are to form any quantative assessment of Ayling's
clinical practice. Similarly wewere not asked to undertake any quantative
judgement of those staff and patients who were satisfied with, or were
silent about, the care afforded them by Ayling. This Report assesses
complaints handling, not the overall pattern of care provided.

Rather, our remit was to investigate how the NHS handled — or failed to
respond to — the expression of any concerns. In looking at this, we
considered that the fact that other members of staff would have been
supportive of Ayling, or that he himself would have denied that incidents
we have heard described took place, or that anything untoward happened,
did not invalidate our work. If a staff member or a patient express a
concern, it must be fully and properly investigated. The fact that another
member of staff —or even large numbers of staff members— do not share
the concern is no reason not to take it seriously. Judgments upon the
weight of the evidence gathered come at the end, and not the beginning, of
aprocess of investigation.



Thanet District Hospital
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We heard evidence from some midwives at Thanet that concerns about
Ayling's obstetric performance and his conduct towards female patients
were widespread within the medical and midwifery hierarchies
throughout hisemployment asaclinical assistant.

Despitethis, it was difficult for usto identify specific occasionsonwhicha
member of staff expressed concerns about Ayling to a senior manager or
clinician. With the exception of the 1984 midwife's statement (reviewed
later in our Report) there appear to be no written records of staff complaints.

That is not to say that no concerns were expressed. We accept that they
were. Rather it is indicative of the contemporaneous culture within the
professionto rely uponinformal mechanismsfor raising concernsabout a
colleague. Though understandable, the effect of this was the lack of
accumulated information about Ayling's practice and behaviour;
information which should have led to aformal investigation and — if the
allegations were upheld by such a process — the earlier cessation of his
career asadoctor. We havereferred el sewherein our Report to thedamage
caused by thefailureto gather and document information that would have
enabled an earlier intervention to investigate formally Ayling’s activities.

From the evidence given to us it is apparent that the complaints about
Ayling focused on anumber of persistent themes. Thesewere asfollows:

Length and Frequency of Internal Examinations

e Witnessestold us that that Ayling took too long carrying out internal
examinations on female patients or would perform noticeably more
examinations than other doctors. To some he was known as* Fingers
Fred” or“ FingersAyling” .

*  Witnessesweredivided asto whether these examinationsweresimply
unnecessary or performed for other, possibly sexual motives. Severa
had no such perception. Others were more critical and suspected that
a times Ayling derived some form of gratification from the
examinations he carried out.

Frequency of Breast Examinations

o Staff also told us that Ayling carried out breast examinations with
excessive frequency. This perception was corroborated in the
evidence of apatient, who told usthat she had asked anurse* does he
have to do that” , but had been told only that Ayling was a doctor and
therefore knew what he was doing.

Inappropriate Personal Remarks or |nnuendo

* Many witnesses recollected that Ayling made remarks containing
inappropriate sexual innuendo during internal examinations or
intimate procedures. There were repeated accounts of Ayling
commenting that he would sew a patient up “ nice and tight” when
performing an episiotomy.
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In genera it was felt that patients and their partners did not react
adversely to such comments, althoughin someinstancesthemidwives
themsel ves considered the sexual content of the jokes and innuendoes
to be obnoxious and disrespectful. One midwife chose to challenge
Ayling directly about hisremarks. However, she noticed no changein
his practice. Another was so shocked that when she subsequently
became a patient at the Hospital she insisted that he did not perform
surgery on her.

Rough or Inconsiderate Care

Several midwives reported that Ayling was excessively rough or
heavy-handed when delivering babies or performing internal
examinations. In some instances, this led to oral complaints from
patients about his physical manner.

We have been told that Ayling was aso known to perform more
extensive episiotomies than other obstetricians and to opt for forceps
deliveries when a Caesarean section would possibly have been more
appropriate. One witness described his use of Keilland's forceps as
“adventurous’; a criticism which echoes a former patient's
experience at the North Middlesex Hospital in 1971.

According to another witness, the midwiveswoul d groan whenAyling
appeared on the ward. She personally called him “ Butcher Ayling” .
Thiswas not because she had seen him butcher a patient but because
shethought that he was more suited to that occupation thanworkingin
ahospital.

Another midwife considered that when Ayling “ had the bit between
histeeth” during deliveries he found it very hard to let go. He would
achieve what he wanted by whatever means he saw fit — including
sometimes, in her view, by brutalising the woman concerned.

Perinatal Morbidity

Dr David Cook, the senior paediatrician at Thanet District Hospital,
told usthat over time he and his colleagues noted that when compared
with other obstetricians ahigher proportion of the babiesdelivered by
Ayling appeared to have undergonetraumatic forcepsdeliveries. They
would have forceps marks or bruising, and typicaly would be a bit
concussed for aday or two and subsequently somewhat irritable. He
also noted similar problems following ventouse deliveries. It should
be noted that the Inquiry did not undertake a systematic comparison of
Ayling's complication rates with other practitioners to substantiate
theseimpressions.

Dr Cook’s recollection was that these were temporary problems— he
could not recall any babies suffering long-term problems asaresult of
Ayling’'s care nor was there any concern that there was a higher death
rate associated with his interventions. His impression was that the
reason for this higher morbidity was that Ayling was “ keen to get the
baby out vaginally and wasreluctant to resort to Caesarean sections” .
Variousinformal discussionsabout Ayling's performancewere said to
have taken place between the paediatricians and the obstetric
consultants over aperiod of years. The paediatriciansdid not feel that



Ayling was a very gentle obstetrician and queried his employment.
Dr Cook was left with the impression that the obstetricians took their
complaints on board but felt that Ayling was doing a reasonably
satisfactory job and offered residential cover that would be difficult
toreplace.

Avoidance of Ayling's Care

We heard from anumber of female members of staff who commented
that they took steps to ensure that Ayling would never beinvolved in
their care when they were admitted as patients. One midwife stated
that although Ayling was very nice to her in offering his sympathies
shewould not have alowed him to carry out an examination on her or
to touch her inany way.

Staff also commented that patients themselves expressed an
unwillingness to be seen by Ayling, in part due to his keenness to do
vagina examinations. Several midwives reported being asked by
patientsto make aclear noteto that effect in their medical records.

Saff Complaints

We received evidence from midwives who said that they had
repeatedly complained about Ayling to their managers. One nursein
an Outpatients Department remembers reporting concerns about
Ayling's examinations to her Sister, and that many of her colleagues
did the same. She could not say whether the matter was taken up with
senior managers, but she was finaly told to stop complaining, as
nothing would be done. Her understanding wasthat the doctorswould
unite and support Ayling. Shefelt that the culture of the time was that
doctorswere unapproachable and it wasfelt that Ayling woul d defend
his conduct on the basis that detailed or thorough examinations were
necessary to ascertain the cause of apatient’s problem.

Many of the concerns about Ayling’ sinappropriate conduct emanated
from the Antenatal Clinic at Thanet, which was managed for
many years by Sister Penny Moore. She and severa members of
her nursing and midwifery staff told usthat they had serious concerns
that Ayling performed unnecessary and excessively lengthy vaginal
examinations. One particularly seriousincident, whichissaid to have
occurred in 1980, led Sister Moore to ban Ayling from the Antenatal
Clinic and to speak directly to aconsultant about his conduct. Details
of that incident are discussed in more detail bel ow.

We were also told that in the late 1970s the midwives wrote a petition
or |etter stating that they could no longer work with Ayling and that he
was harming patients. No copy of this petition is still in existence
although one midwife, Jennifer Cook, rememberssigningit.

The petition was said to have gone to the Senior Nursing Officer,
Mrs Pat Elworthy, and may also have been sent to one of the four
consultants. However, there is no record of it within the
documentation kept by the Hospital and neither Mrs Elworthy, nor
Mr Patterson and Mr Fullman have any recollection of it. Althoughwe
accept that such apetition was composed, we weretherefore unableto
determinewhether or not it wasever in fact sent.
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We received more limited evidence of concerns about Ayling’s conduct
and performance from the midwives, nurses and other healthcare staff at
KCH. One explanation for this is that Ayling may have behaved
differently at KCH than at Thanet. However, this is highly improbable
given the consistency of patient and staff concerns about Ayling both at
Thanet and other hospitals throughout his career. In our view the more
plausible explanation isacombination of two factors.

First, Ayling spent more time at Thanet than at KCH because of the
residency requirement of hisweekend “on call” at Margate. Possibly this
was a reflection of the Australian registrar arrangement at KCH so
Ayling's serviceswould have been needed more frequently at Thanet than
KCH. Therefore staff at the latter institution had fewer opportunities to
reach firm conclusions about his performance. Secondly, the midwifery
staff at Thanet appear to have formed a strong collective view of Ayling
relatively early onin hiscareer, asdemonstrated by their composition of a
petition in the late 1970s. Therefore information about his approach to
femal e patientswas more widely disseminated among the healthcare staff
a Thanet than at KCH, where no strong consensus about Ayling's
behaviour appearsto have been reached.

Despite the apparent differences in volume and severity of complaints,
there are noticeable qualitative similarities between the evidence of the
midwivesat KCH and those at Thanet.

One sister at the KCH, who worked with Ayling during the 1980s,
commented that she found him rather obsequious. He had areputation as
something of a* butcher” and could be quite aggressive with regard to
some of his procedures. He seemed to pull quite hard when using forceps
and performing ventouse deliveries; although she felt that some doctors
do make hard work of things that others appear to undertake easily.
Furthermore, she added that, despite Ayling’s reputation, at times he
would“ bail usout and do something brilliant” .

More significantly the sister recalled that while some male obstetricians
were occasionally allowed to see a patient without achaperone, there was
ageneral feeling that Ayling could not beleft alone with women. She also
remembered that on occasionshewould say unsuitably lewd remarkssuch
as “ stitch her up tightly” . However, comments did not appear to upset
women or their partnersand she was surprised when the sexual allegations
emerged inthe 1990s.

Another midwife, who briefly worked with Ayling at the KCH from April
1986, remembered that there was a general feeling among the midwifery
staff that Ayling was heavy-handed with patients when performing
instrumental deliveries. She al so commented that hedid not mix well with
other professionals.

Dr Scott, a Registrar on the GP vocational training scheme in the mid-
1980sremembersAyling asasolitary character who did not socialisewith
other staff. He recognised that there was atension between Ayling and the
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KCH midwives, caused by afeeling that he“ had a tendency to intervene
in labour more than other doctors and more than some midwives felt
necessary” . However, he commented that such aview wasnot uncommon
within maternity units. There was also ageneral atmosphere of awareness
amongst midwivesthat if Ayling wascalledinto assist adelivery, it would
lead to a quick decision to conduct a forceps delivery. He does not
recollect other concerns about his practice.

Another midwife and ward sister who started work at the hospital in 1985
told the Inquiry that she worked with Ayling on the labour wards. She
remembered having an easy working relationship with him; shefound him
pleasant and undemanding. She was not aware of any concerns that he
might represent a sexual threat to anyone, and as ward sister would have
expected to betold if that had been aworry. Inany event, Ayling (like other
doctors) would generally have been accompanied by a midwife when
seeing patients. Professionally, she remembered that his deliveries by
forceps or caesarean were rather more ‘messy’ than those performed by
other doctors; further hisepisiotomieswerelarger thanthe average. There
was ageneral feeling that Ayling did more forceps deliveries than others,
but no audit was carried out to substantiate that impression. Although she
remembered babies being delivered by Keillands forceps that looked
rather ‘ bruised and battered’, she stressed that higher numbers of difficult
forceps deliveries had been carried out in those years, and superficial
traumawas generally associated with the use of these forceps. In general
terms, she did not doubt Ayling's competence. Dr Appleyard, aconsultant
paediatrician who took up hispost at KCH in 1971, and set up the neonatal
unit there, worked with Ayling. He was more guarded than Dr Cook in his
recollections of Ayling’s performance. He noted that when hefirst arrived
in East Kent, the perinatal mortality in Canterbury was higher than the
national average. However, over time the mortality figures improved as
they built up their neonatal team. As outcomes improved over time, it
became apparent to him that Ayling'sindividual performance was not as
good as other obstetricians in training on the Obstetric Emergency rota.
He felt that it was not that Ayling's performance was bad; it was simply
that it did not improvein linewith other staff.

Mr Patterson and Mr Fullman
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Mr Patterson and Mr Fullman had first come across Ayling during his
employment as a Registrar at Thanet and KCH between April 1973 and
June 1974. Ayling had then spent a year at the London Hospital before
returning to Kent to take up the post of Clinical Assistant.

Although Ayling was formally accountable to the four Consultants (Mr
Patterson, Mr Fullman, Mr Ward and Mr Dwyer), in respect of his care of
their patients, in practiceit appears that from the commencement of work
asaclinical assistant he worked without formal, or effective, supervision.
Although an element of aclinical assistant post was seen as an informal
training opportunity for the individual concerned, in Ayling’'s case he
covered for the very doctors who should have monitored his work and
performance. There wasin fact no system in place to monitor his general
performance or behaviour towards patients. Thisis not acriticism of the
then management. It issimply areflection of the cultureand systemsof the
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timeand theanomal ous position that clinical assistantsoccupied. Indeed it
may be taken to reflect amore general difficulty at the time, namely that
there was a lack of clinical audit and supervision among all grades of
doctor. So the practical effect of Ayling's autonomy as a specialist
practitioner was that those responsible for his work, namely his
consultants, gained little first-hand experience of his competence. They
were reliant on junior colleagues, the nursing and midwifery staff and
patientsthemsel vesto express any concerns about Ayling’s practice.

Mr Patterson and Mr Fullman remained close colleagues throughout their
time at Thanet and KCH and though they routinely worked at different
hospitals, they would meet frequently and informally to discuss matters of
mutual concern. Despitetheir friendship and professional proximity, there
were pronounced differences between their recollections of Ayling's
performance and behaviour.

Mr Patterson was a thoughtful and reflective witness. He readily
acknowledged that he had known of Ayling's reputation for heavy-
handedness. In his own words, he felt Ayling was “ not the tidiest of
operators’ and there was frequently a lot of blood lost during his
procedures. He also accepted that as one of Ayling's supervising
Consultants, he was ultimately responsible for the quality of his obstetric
performance. He concluded his oral evidence by saying that he had “ to
accept that a lot of criticismislevelled at [ him, Patterson] and some of it
sticks” . Mr Patterson expressed genuine abhorrence at the accounts given
by the midwives of Ayling's inappropriate comments and approach to
female patients during his years as his clinical assistant. His general
position was that many, if not all, of these events should have cometo his
attention at the time. However, he strongly denied having received any
specific complaints from midwives about sexualised conduct by Ayling.
His conclusion was that to some extent at least “ there was almost a
conspiracy of silence” over sexua issues which had acted as a bar to
information being passed between the midwives and the doctors. He felt
that it was possi ble that midwiveshad not expressed themselvesexplicitly
and that if they had explained matters in coded language then he had not
read their code.

In contrast to this, Mr Fullman was a defensive witness whose principal
concern, we consider, was to minimise his personal responsibility for
Ayling’s actions. His reaction to the mgjority of specific incidents about
which hewas questioned wasthat he knew nothing of the event at thetime
and therefore could not be criticised for any lack of action on his part. He
also maintained that he had no general knowledge of the underlying
concerns about sexualised behaviour by Ayling.

Given the weight of the evidence we received, we were unable to accept
these aspects of Mr Fullman’'s evidence and where his account differed
from those of other witnesses such as Mr Patterson or Sister Moore, we
concluded that the latter were the more accurate and should be preferred.
Despite Mr Fullman’sdenials, it wasclear to usthat he shared asignificant
proportion of the responsibility for the failure to acknowledge and
investigate Ayling’s actionsfurther than hedid.
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The Evidence of Penny Moore
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Sister Penny Moore told usthat during the early part of 1980 she became
directly involved in a serious incident involving Ayling in the Antenatal
Clinic at Thanet. The sensitivity of this episode is such that we must be
circumspect in our description of it, in order to avoid any risk of
identifying individual s concerned. We should also point out for therecord
that whilst Penny Mooretold usthat she did make contemporaneous notes
of the incident, she destroyed them well before being asked to give
evidence to us. We therefore did not have the benefit of reviewing those
notes. She also had to rely on her recollection of the events from her
memory of it. We have no evidence that the information given to us was
brought to Ayling’sattention at thetime.

According to Penny Maoore's account she was called urgently by anurse
chaperone at a post-natal examination and, on entering the room, she
found Ayling masturbating while carrying out avaginal examination on a
young woman. Her immediate response was to pull Ayling forcibly away
from the patient and order him to leave the Clinic. Though herself
traumatised, she then traced the patient’s consultant, Mr Fullman, and
asked him to comeimmediately to the Hospital.

Penny Moore told us that on Mr Fullman’s arrival she explained that
Ayling had assaulted a patient and described exactly what she had seen.
Sherecalled Mr Fullman'’s reaction was not one of “shock horror” but of
“very professional” sympathy for her experience. She offered to fetch the
nurse chaperone but Mr Fullman said that this was not necessary because
he believed what shewas saying.

Penny Moore then told Mr Fullman that she did not want Ayling at the
Clinic again. In response, he told her that Ayling would be referred to
a psychiatrist. The impression she had was that this was a very
quick decision, asif the possibility had already been in his mind before.
She also said that she wanted to speak to Mr Patterson about it but
Mr Fullman said that he would do so himself. The question of Police
involvement was not rai sed.

Penny Moore told us that she heard nothing more, either from the
consultantsor from her nurse managers, whom she described as somewhat
ineffective. She presumed Ayling was getting psychiatric treatment. She
madeit clear that her overwhelming priority at thetimewasto keepAyling
out of her Clinic*“ to protect her Mums” and was devastated to learn much
later on of the consequences of no disciplinary action being taken over
thisincident.

Some time after the incident had occurred Penny Moore discovered that
Mr Patterson was re-introducing Ayling to the Antenatal Clinic.
Accordingto her evidence she challenged Mr Patterson directly about this
in front of Ayling and was told not to question a Fellow of the Royal
College of Gynaecologists[that is, Ayling]. Her responsewasto insist that
she would chaperone Ayling herself and that her colleague, Julie Miller,
would managethe Clinic. Therewas no response from Ayling.
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In his evidence, Mr Fullman agreed that the incident Penny Moore
described was extremely serious and amounted to a criminal offence. He
did not seek to debate whether or not theincident had occurred, but instead
maintained that he had known nothing about it at the time and that Penny
Moore had never spoken to him about it. He also denied speaking to her
about a psychiatric referral and assumed that Penny Moore's
understanding of this stemmed from a separate incident of the same year
(see below). He maintained that he was unaware that Ayling had been
banned from the Antenatal Clinic.

Mr Patterson was al so asked about hisrecollection of thisincident, which
he accepted amounted to criminal conduct. Heal so denied hearing about it
at the time and was certain that if Mr Fullman had agreed to speak to him
about it hewould have done so. Theonly explanation that he could think of
was that Penny Moore had spoken to one of the other consultants,
Mr Ward or Mr Dwyer (who supervised the Antenatal Clinic at Thanet).
However, he would have expected the recipient of such a complaint
to have discussed it with all three other consultants. Both Mr Ward and
Mr Dwyer are now deceased.

Inrelation to Ayling’s apparent reintroduction to the Clinic, Mr Patterson
went on to say that as he was unaware of the original incident, he saw no
problem having Ayling there with him, probably as alocum. He accepted
that he may have rebuked Penny Moore for questioning a Fellow of the
Royal College, but said that he was simply exercising his authority as
a consultant and was referring to the fact that Ayling was an
experienced doctor.

Mr Patterson ultimately accepted that he must have been extremely naive
not to have seen the implications of such an extraordinary outburst by a
Sister who had actually barred adoctor from her Clinic. Hedid say that he
thought that this might have been because Penny Moore disliked Ayling.
However, he also accepted that Ayling normally defended himself
vigorously and the fact that he kept quiet on this occasion should
have alerted him to a rea problem. Mr Patterson concluded his
evidence on this incident by saying that, if Penny Moore was correct,
“thenweareculpable” .

Conclusions
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We are satisfied, first, that Penny Moore did witness an incident in the
Antenatal Clinicin 1980, which raised extremely serious questions about
Ayling's conduct; and secondly, that Penny Moore reported the incident
directly to Mr Fullman shortly after it occurred. She was adamant in her
responseto questionson this particular point.

We bear in mind that the incident which Penny Mooretold usthat she had
seen concerns amatter on which Ayling has not commented and we heard
no evidencefrom him on thismatter. We have no doubt that hewoul d deny
that the incident took place and assert that the withess must be mistaken.
It is not our task, and we do not seek, to make findings on what actually
took place.
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However, in our view the incident reported by Penny Moore clearly
warranted an immediate investigation and action at the highest level,
including —if substantiated — dismissal and referral to both the Police and
the General Medical Council. Thiscould well have ended Ayling's career
twenty years before hefinally ceased to practise. We deplore that fact that
no such investigation was undertaken.

Inrelationtothefailed reintroduction of Ayling to theAntenatal Clinic, we
must agree with Mr Patterson that he was naive not to have questioned
Penny Moore further. Had he done so, the reason for her refusal to allow
Ayling to return would have been discussed openly and a proper
investigation could have been carried out, if somewhat belatedly.

The 1984 Complaint By Delphine Bentley
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InAugust 1984 afurther incident took placethat led to awritten complaint
by amember of staff —acopy of which hasbeen provided to the Inquiry.

Delphine Bentley, a midwife at Thanet, made a forma statement
complaining about the way in which Ayling had acted during the delivery
of a particular patient’s baby. According to Ms Bentley, Ayling was
panicking during the course of labour, shouting at the patient to open her
legs. He performed an episiotomy without first infiltrating the perineum
with anaesthetic; and then, following the birth, he made a lewd remark
about stitching the patient up “ niceand tight” .

Although the complaint was in writing, it would appear that it resulted in
no action of any kind. Senior midwives of thetime have no recollection of
it. Ms Bentley acknowledged that not only had she complained about the
incident, but that Ayling too had reacted by putting in a complaint about
her behaviour, as well as that of two other midwives. She heard nothing
further about this, and was not contacted about it. But if sheisright about
the complaint and cross-complaints, this may provide one explanation of
the apparent lack of action.

The midwives thought that Mr Patterson would have heard about the
incident through the standard networks of communication between the
midwifery sisters and consultants. However, he told us that he had not
heard of the incident at the time and was “ shattered” to learn of it.
He would have been troubled principally by Ayling's panic. The
episiotomy without anaesthetic should not have been done and he thought
that the comment about the way in which the patient would be sutured
was obscene.

Mr Fullman maintained that he heard nothing of this complaint or of
anything in similar vein. He would not agree that there might have been
cultura factors, which may have prevented midwives from talking to
consultants about complaints relating to doctors. He said that there had
been a system in place of the senior midwives being able to ring the
consultants directly if they were unhappy about the care or treatment a
patient was receiving. Insofar as Mr Fullman endeavoured to persuade us
that there had been no shortcomingsin the culture and organisation of the
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time, which might have prevented complaints from being dealt with
adequately, hesignally failed.

Mr Patterson also observed that there was a more general difficulty of
communication between consultants and midwives, largely because, “the
nursing structure seemed to have a cut off point at alevel above ordinary
midwives. They did not have true managers.” This observation resonates
with both other evidence we heard and also with our perceptions of the
characteristics of those individual senior midwives during the 1970s and
early 1980s. It is meant as no criticism of them to observe that their
primary strength and skill lay in the area of specialist nursing and patient
care. Matters associated with management, including the processing of
complaints, would have been less familiar territory. They were not dealt
with then in the same systematic way that they would be handled today.

Conclusion
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It appearsto usthat the seriousfailure of the senior staff and management
at Thanet and KCH to recognise and address concerns about Ayling’s
conduct resulted from inadequate communication within the professional
hierarchies. These failings should be viewed against the background of a
severely stretched service, under-resourced and with insufficient
cliniciansto cover the service. Mr Patterson did not agreethat the physical
safety of patients had been compromised, but he did accept that their
emotional well being had been put at risk by continued reliance upon
Ayling'savailability to cover servicerequirements. It seemsto usthat that
must beright. Properly addressing the concernswould also have enabled a
response to be sought from Clifford Ayling himself.

Patient Concernsand Complaints

Introduction
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Themain part of this section concentrates on the accounts given by those
patients who did raise concerns or complaints with members of staff. We
should alsorecord, however, that we al so heard from someformer hospital
patients who had distressing experiences, but who acknowledged that
they did not complain at the time. For example, one patient spoke of her
recollection of an unchaperoned examination, which took place in 1974.
A painful internal examination was conducted, without adequate
explanation. Another spoke of apainful and distressing examination, this
time conducted in the presence of a nurse chaperone, but one who was
standing back from the patient. Neither felt able to complain, but tried
rather to tell themselves that they were overreacting. The barriers to
raising such concernsare discussed later in our Report.

Patient B

3.85

In 1977 a baby tragically died during the course of a difficult forceps
delivery by Ayling at Thanet Hospital. Following the child's death the
pathologist identified the cause as lack of oxygen associated with the
trauma of an assisted delivery. A perinatal meeting was convened by Mr
Patterson, as the consultant obstetrician responsible for the patient, to
discuss the case. This was attended by Ayling, Mr Patterson, the junior
doctors and possibly by Dr Cook. It is not clear whether Mr Fullman
attended, although Mr Patterson believes he would have discussed the
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issues raised with him in aless formal setting. At the time, it was not the
practice to keep minutes or other records of such meetings, asinformality
was believed to encourage frank discussion. However, Mr Patterson
told us that the meeting in its review was critical of the management of
thedelivery.

Whatever the outcome of the meeting, it is clear to us that the death of a
child in such circumstances raised serious issues about Ayling's ability to
make appropriate clinical decisions in the course of difficult deliveries.
Mr Patterson accepted this conclusion. Putting the case alongside the
concerns voiced about Ayling's use of forceps being “ heavy-handed” , he
agreed that there was the beginning of a pattern of someone who was not
appropriately skilled to perform his obstetric duties.

However, we must again note the absence of any systematic audit of
Ayling's practice, either then or now. The evidence concerning one
incident — albeit a serious and deeply tragic one — is not enough of a
sufficient base for judgments to be made upon clinical competence.
Rather, the point we draw out isthat the discussion at the perinatal review
meeting was not followed up by asystematic attempt to superviseAyling's
practice and, if necessary, offer further training. Dr Patterson told us that
he witnessed a number of forceps deliveries, which were acceptable. But
“we couldn’'t supervise all his forceps deliveries, and these would just
comeout of theblue, thissort of case” . Aswe have noted beforethe pattern
of Ayling’s sessions worked against effective consultant supervision. Nor
wasit until 1992 that the national Confidential Enquiry into Stillbirthsand
Deaths in Infancy (CESDI) was established as a routine reporting and
review process from which lessons could be drawn for individual and
wider obstetric learning. At the tine of this incident, the only external
scrutiny and review of what happened and why would have been viathe
coroners system.

We must record our disquiet that no attempt was apparently made to offer
Patient B any explanation or feedback at thetime. Whilst we acknowledge
the culture of defensivenessamongst health care staff in relation to serious
untoward incidents like this, which was in place in the late 1970s, we
deeply regret that it was only in the course of our Inquiry that the parents
learned of the cause of their child’sdeath.

Patient C

3.89

Patient C was Mr Fullman'’s patient at the Kent & Canterbury Hospital in
April 1980. A few weeks later her husband wrote a letter of complaint to
him about the conduct of the delivery of their baby two monthspreviously.
In addition to expressing criticisms about how the labour had been
handled generally by staff, and concern about Ayling's clinical
judgements, the letter stated:

“At best | would describe Dr Aileen’s [sic] attitude, approach and
general behaviour as being brutal, if not actually bordering on the
sadistic. Healmost seemed to derive pleasureintheway he, very, very
roughly, did the internal examination on my wife and his callous and
unfeeling attitude did nothing to endear anyoneto him.”

a7
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Mr Fullman told us that he had been shocked at the contents of the | etter.
He agreed that “ sadistic” connoted something sexual and he said that he
remembered feeling that the letter suggested that the examinations had
been conducted for Ayling's pleasure, rather than to assess Patient C's
progress in labour. At one stage, he said that thought Ayling's actions
constituted a “ serious assault”. He later retracted that statement but
reiterated that he considered his conduct “ twisted and perverted” .

Patient C and her husband met Mr Fullman at KCH to discuss their
complaint. He suggested two possible lines of investigation to them: an
administrative inquiry initiated by the hospital secretary or areferra for
assessment and review under the procedure known colloquially as“The
Three Wise Men” (details of this are set out in Annex 4). The second
optionwasalessformal mechanismfor investigation, butin Mr Fullman’s
opinion it was more appropriate because he felt that Ayling's behaviour
“ perhaps reflected some form of psychiatric illness and he needed to be
assessed and perhapstreated rather than just being investigated” .

Mr Fullman subsequently interviewed Ayling, together with his two
colleagues, Mr Dwyer and Mr Ward. They told him that the complaint
raised serious allegations and that they were going to refer him to “The
Three Wise Men”. Mr Fullman made the telephone referral and was
himself seen by them. He could not recollect the nature of their
discussions but knowsthat he passed over Patient C'sletter of complaint.

Thereafter Ayling was interviewed by “The Three Wise Men” on at |east
one occasion. He was aso referred to a Consultant Psychiatrist,
Dr Aaronricks, although in fact the referral appears to have been made
by Dr Alan Bussey, the AreaMedical Officer, to whom theresulting report
wasaddressed. Dr Aaronricks saw Ayling on 25th July 1980. Heexpressed
thefollowing conclusion:

“Dr Ayling does not suffer from mental illness of such form aswould
bring him within the scope of the Mental Health Act 1959. Thereisno
evidence of specific or definable psychiatric disorder; | can find no
psychopathology specifically needing to be acted out in a manner,
which might beinterpreted as covertly or overtly sexual. In my view,
psychiatric factors can be excluded from the consideration in the state
of affairsinwhich he now finds himself.”

According to hisevidence, Mr Fullman remained ignorant of the fact that
Ayling had been referred to a psychiatrist or the outcome of “The Three
Wise Men” investigation. He simply assumed that the matter had been
investigated fully and that a conclusion had been reached. Further, he
did not view it as any part of hisresponsibility to acquaint either himself
or Patient C and her husband with the outcome of the investigation into
their complaint.

We find that given Mr Fullman’s recognition of the serious nature of the
complaint, it is lamentable that he did not acquaint himself with the
outcome of “The Three Wise Men”’s investigation or take any steps to
speak tothemto assure himself that it wasappropriatefor Aylingtoremain
his Clinical Assistant. It is aso highly unsatisfactory that, having
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encouraged the patient and her husband to choose an informal procedure
for investigation, he did not provide them with any explanation or
reassurance that their complaint had been properly dealt with. If the
formal complaints procedure had been used, there would have been an
entitlement to aresponse from the hospital.

It should be noted that Ayling himself hotly disputed the substance of
Patient C's complaints about his examination technique at the time, and
denied improper conduct or motives. He wrote to the Medical Defence
Union (MDU) on 7th September 1980 stating that, having made some
enquiries ‘it appears that my techniques are not inferior to others' and
suggesting that other colleagues should more properly be criticised. He
reported that “ The Three Wise Men” were recommending that he should
not be offered any morelocum consultant posts, but that nothing had been
stated openly. The advice he received was to speak to the Area Medical
Officer, Dr Bussey.

Whether Ayling followed the MDU'’s advice is unclear and there is no
other material in our possession to suggest that any such recommendation
waseither madeor put into practice. However, it wasat about thistimethat
he arranged to enter into partnership with Dr Ribet. As a result of this,
Ayling wroteto the MDU that hewaswithholding hisletter to“The Three
Wise Men” at least “ for the moment” . Instead, he began to renegotiate
his hours as a Clinical Assistant in order to take up the opportunities of
general practice.

Patient D
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Patient D saw Ayling ontwo occasionsfollowing an emergency procedure
at Thanet Hospital in July 1981. She remembered that he made sexualised
and i nappropriate comments about her body ashewasexamining her post-
operatively. He then made efforts to remove a drain forcibly from her
abdomen, “ yanking” at it for aperiod of time. Eventually the drain broke
and she was left in considerable pain. Sometime later, Patient D had an
operation to remove the drain. When she awoke from the anaesthetic, she
found that the bedcovershad been pulled down, shewas compl etely naked
and Ayling was standing beside the bed, looking at her body.

Patient D and her parents subsequently saw Mr Patterson to complain
about the treatment she had received. Mr Patterson’s contemporaneous
response was markedly defensive of Ayling and of hisactions. In aletter
written to Patient D’s GP, he said this about the attempt made by Ayling to
remove thedrain, “ | assured [Patient D and her parents] that what was
donewasbasically for the patient’sown good” .

In hisora evidence Mr Patterson apologised to Patient D for the way he
responded to her at thetime. He stated that it did not occur to him that what
he was hearing from Patient D amounted to a complaint about Ayling's
sexualised behaviour; although he acknowledged that he had warned
Ayling about the dangers of comments being misinterpreted when a
patient was coming round from the anaesthetic. Mr Patterson also agreed
that there had been no clinical justification for Ayling looking at Patient D
naked and that he himself had been naive in thinking that the patient had
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been mistaken in believing she had heard sexualised comments. These
comments are a telling illustration of a more general failure of the
clinicians at the time to comprehend or accept the deviant nature of the
behaviour being alleged against Ayling towards some of his patients.

Patient E
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Patient E’'ssecond child wasdelivered by Ayling at KCH in July 1986. She
told usthat Ayling's overall management of the delivery was chaotic and
that hewasrude both towards her and hisjunior staff. Shewasleft with the
uncorroborated impression that he had been drinking. Aylingwasalso said
to have been rough and discourteous during his post-operative
examination of her. Patient E told us that Ayling performed this
examination without a chaperone and without wearing gloves; and that
during itscourse he peremptorily removed agauze swab, that had wrongly
been left in place following delivery, from inside her, leaving her
traumati sed and needing comfort from the nursing staff.

Patient E was Mr Fullman’s patient. She stated that the nursing staff
encouraged her to complain about her treatment and that she did talk to
Mr Fullman later in the week, telling him how awful her treatment had
been and that Ayling himself was adisgusting man. Although Mr Fullman
had been very sympathetic and had apologised for the way she had been
treated, he did not say that he would take the matter further.

For his part, Mr Fullman had no recollection of Patient E or of her
complaint. He specifically rejected any suggestion that he had been told
about the gauze swab or of Patient E's suggestion that Ayling had been
drinking. He also assumed that she was satisfied about the treatment she
had been given, on the basisthat she had not taken mattersfurther.

Exactly what Patient E told Mr Fullman in July 1986 cannot now be
known. However, it is clear to us first, that she made a strong oral
complaint about Ayling’sconduct and performance; and secondly, that she
was not offered any advice or support as to how to pursue her complaint
formally by any member of staff. It isalso clear that no steps were taken
to record her concerns or to investigate whether her complaints would
be supported or corroborated by staff members involved in her delivery
and care.

The Caesarean Section —1987
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Thetermination of Ayling’semployment asaclinical assistant at KCH and
Thanet in June 1987 was precipitated by a serious untoward incident that
took place in the early part of that year. The episode concerned a patient
who did not make a contemporaneous complaint and who has not since
comeforward to give evidenceto us. Therefore we haveto be particularly
careful to maintain patient confidentiality. Asaresult, wewill discussthe
detailsof thiscasein broad termsonly.

In summary, in the first quarter of 1987 Ayling performed a Caesarean
section at KCH to deliver a premature baby. During the course of the
delivery, Ayling cut into the baby’s abdomen so seriously that a surgical
repair was necessary. The surgical repair was successful.
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Following thisincident, adecision was taken to convene ameeting of the
senior clinicians and hospital management to discussAyling's future. For
reasons which are obscure, that meeting did not take place until several
weeks after the incident itself — a delay which we consider highly
regrettable given the seriousness of theissue and the fact that Ayling was
continuing to practise obstetrics. We have received other evidence that
investigation of complaints was not done as appropriately or as
contemporaneously as good practice would demand.

There is some dispute as to the nature of the discussions about Ayling
during the meeting. Mr Patterson told us that there was a genera
discussion about Ayling's competence and that the decision to terminate
his employment was arrived at on the basis of a history of problems
culminating in asingle serious surgical error. He commented that by 1987
therewere concernsthat Ayling’smethod of delivering babieswas heavy-
handed and that these would be discussed with him during the course of
perinatal meetings. Mr Fullman, maintaining that he wasignorant of any
concerns about Ayling’s performance, told usthat the discussion focussed
only on the single incident, which in itself was sufficient justification
for dismissal.

We unhesitatingly prefer Mr Patterson’s account and accept that some
discussion of Ayling's overall practice must have taken place at the
meeting. We are reinforced in this view by anote made by Cathy Bolton,
then the Special Project Manager of the East Kent Health Authority
(EKHA), of a conversation she had with Mr Patterson on 10th October
2000. The note records:

“[Mr Patterson] can't remember the dates but does recall that the
obstetrician and gynaecologist consultants had a meeting about
Ayling and decided that he should not continueto work for themashis
work was not of the quality that they wanted in the obstetric and gynae
department. There had been some difficult deliverieswhich Dr Ayling
had been involved in, which on review of the actions taken, did not
appear to be in the interests of the patients. All four consultants
attended: Mr Patterson, Mr Fullman, Mr Morrisand Mr Milligan...

“They had been receiving complaints, both from patients and staff,
about 20 per cent and 80 per cent respectively, about Dr Ayling’ swork.
By complaints he means often verbal comments, rather than written
complaints. The sort of commentsfrom patientswere: painful vaginal
examinations; rough with patients; attitude. Comments from staff
were: he was rough with patients, attitude to patients, not aways the
kindest of men, he was not gentle when he examined women, always
determined to get the baby out. His memory is not that good, but he
thinksthat there may have been one or two incidentsthat brought it to
a head and resulted in the consultants' meeting. Their decision was
based on aculmination of commentsfrom staff and patientsand one or
two bigger incidents. He is not aware and does not recall any of the
complaintsbeing of asexual nature.”

Thedecisionwastaken not to renew Ayling’semployment and hewas sent

a letter giving him notice that his contract with the KCH would not be
renewed when it expired on 30th June 1987. No reasons were given; and
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no explanation for the lack of notice. On the same day asimilar |etter was
sent from the Unit Personnel Officer of the Thanet Hospital, also advising
Ayling that his contract would not be renewed as from 30th June 1987.
However, thisletter added that:

“Dr Voysey [the Unit General Manager at Thanet] is actively
examining the prospect of establishing a new clinical assistant post
(onesession per week) for col poscopy. If thiscan be set up and funded,
you will be offered the appointment”.

Ayling's response to the letters was to instruct solicitors, who protested
about the decision and initiated proceedings for wrongful dismissal.
Several monthslater the Canterbury & Thanet Health Authority agreed to
settlethe claim and to pay asumin “full and final settlement”.

On 10th September 1987, within only afew months of the decision not to
renew Ayling's contract, Mr Patterson wrote to Dr Voysey complaining
about theloss of hisassistancein the Col poscopy Clinic and asking that he
bere-employedto undertake aweekly session. Mr Patterson took the view
that Ayling wasan * an extremely good col poscopist” ; and the reasonsfor
the decision not to renew his contract as a Clinical Assistant in obstetrics
and gynaecol ogy had nothing to do with his competence asacol poscopist.

We were told that, unaware of concerns amongst the midwifery and
nursing staff about Ayling's behaviour being sexualised, Dr Voysey
acceded to Mr Patterson’s request and Ayling returned to Thanet, for a
weekly session. In retrospect this was an unfortunate decision — but one
which appeared necessary at the time for reasons of service expediency.
We add that, at thisremove, we were unabl e to see contractual documents
evidencing this arrangement. It appears that it restarted informally, and
was ended on asimilar basis shortly thereafter, aswerelate.

Dr Voysey told usthat during the summer of 1988 she was asked to see a
woman who had seemed, to her secretary, to be upset. She had refused to
give her name and wished to see Dr Voysey privately. By the time they
began their discussion she had ceased to be agitated and was determined
about what she had to say. She said, quite calmly, that she had been
escorting her 18 year-old daughter to the Colposcopy Clinic; that Ayling
had been sexually aroused and that he had rubbed himself against her
daughter’sbottom.

When Dr Voysey asked the woman for her name so that she could beginto
record what she had said, the woman refused. She said that her daughter
was completely unaware of what had happened and that if she were to
know, then she would never trust a doctor again and would not visit a
Colposcopy Clinic again. Dr Voysey was sure that she would have
explained the various options: that they could go tothe Police, tothe GMC
or they could have discussed the matter with Mr Patterson. However, the
woman did not wish for any of those possibilities to be pursued. She
thanked Dr Voysey for listening to her and sheleft.

Dr Voysey did two thingsto further investigate the matter. Shewent down
to the Colposcopy Clinic to assure herself that the events described were
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physically possible. She aso talked with two of the nursing staff, who
were reticent about speaking to her but whose attitude implied that they
were not surprised.

In her written statement, Dr Voysey encapsulated the dilemmain which
shefound herself.

“1 remember spending some time considering and re-evaluating the
situation. | had an anonymous complainant who might well withdraw
her allegationsif pressed, no witnesses and agrowing conviction that
her allegations were justified. Rightly or wrongly | felt bound to
respect the patient’s privacy. | was afraid that, if | took any action
which revealed her identity, her mother might well deny that our
conversation had ever taken place. So although | realised that this
might not be a solitary occasion, | could see no way out of my
dilemma. | thought that if | reported the complaint on no credible
evidence, | might be accused of defamation of character. Thethinking,
climateand cultureat that timewere compl etely different to what they
are now, making it far more difficult to level accusations against any
member of staff.”

Dr Voysey also went to see Sir John Cadell (now deceased) and gave him
thefull story. They discussed the options open to them—including referral
to the Police or the GMC. He agreed with her that without written
confirmation of the complaint those avenues were not open to them —
aconclusion that we consider reasonabl e in the circumstances.

Thedecision wasthereforetaken to discontinueAyling’s employment and
having found out that Ayling's contract was due to expire in a matter of
weeks, Dr Voysey gave instructions that it should not be renewed. She
gave the reason that clinical assistant posts were supposed to be training
posts for GPs and that Ayling did not fit the criteria. That was the
explanation she offered to Mr Patterson, saying nothing of theincident or
the true reasons behind the non-renewal of the contract, because she did
not think that she would be believed.

According to Dr Voysey, Ayling's reaction, upon learning that his
employment was to be discontinued, was to be angry and threatening
towards her. He arrived in her officelate one evening when the block was
otherwise empty, shouting and yelling, “ Why are you doing this to me?
Thisistotally unfair and unjust” . Dr Voysey responded, “ Cliff, shut up.
Don't go along thisline because if you do I'll get enough evidence to get
you struck off” . Shetold himwhy she had taken the action shehad; that she
had had acomplaint, of which shegavedetails, from someonewho did not
wish their identity to be known; that she was inclined to believe the
complaint; and that she thought it dreadful. At that point, Ayling “ went
quiet and left”. This response confirmed her belief that the complaint
was true. Again, we record that we do not have Ayling’'s comments on
thisevidence.

Dr Voysey knew nothing of Ayling's other employment at the time. In

particular, she did not know that he was and had been working at the
Colposcopy Clinic at the William Harvey Hospital in Ashford since 1984.
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She had not made any enquiriesto discover whether Ayling wasempl oyed
elsewhere and had not done so because she had “ just thought that he was
unemployable” as a result of his advancing years. In retrospect, it is
unfortunate that Ayling was not simply asked where el se he wasworking.

Conclusion
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If thereisacriticism to be made of Dr Voysey it isthat she did not discuss
the information she had been given and the dilemma in which she found
herself with Mr Patterson. Ayling was his Clinical Assistant, working
under his authority and at his request. Dr Voysey was a clear and
compelling witness who would have had little difficulty in conveying the
strength of her feelings about the episode. It may have been the case that,
having rid the hospital of Ayling, shewaskeen to draw aline under amost
unsavoury incident. It is possible that she found discussion of it with
others distasteful in the extreme. It could be that she genuinely did not
think shewould be believed and thereforethought it best to take no further
action. Whatever the position, in retrospect, we consider it unfortunate
that the opportunity to inform Mr Patterson about Ayling’s conduct was
missed. However, at thetime, Dr Voysey’s action was understandable and
an option availableto her that sheregarded asviable.

Although Ayling was known to have become a general practitioner in
1981, and this was thought to be affecting his ability to undertake his
duties as aclinical assistant effectively, no consideration was apparently
given by the hospital management to discussing the duality of his
employment and its implications with the Kent FPC. Had this happened
before 1987, when his contract with the Kent and Canterbury and the
Thanet Hospitals was not renewed, a broader awareness of connections
might have been made between the concerns about which hospital staff
wereawareand the complaint received by the FPCin 1991. Thisisequally
true, if not more so, of the circumstances under which Dr Voysey
terminated his appointment asaclinical assistant in colposcopy in 1988.

Weheard from nursing and midwifery witnesses of aninability to get their
voice heard by either their own nursing management or the consultant
medical staff to which Ayling was accountable. Had their concerns
reached the ears of the consultant medical staff in a form that was
recognised, then connections might have been made between staff
concerns and patient complaints which would have precipitated a wider
investigation and a referral of possible professional misconduct to
theGMC.

B) GPPRACTICE BEGINNING IN 1981

Introduction
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Ayling became a general practitioner in 1981, and remained in general
practice until 2000. This section of the report dealswith thefirst period of
Ayling'shistory in general practicefrom 1981 until 1991.

In 1981, whilst Ayling was still employed as a clinical assistant by the
Kent and Canterbury and the Thanet Hospitals, he became the part-time
partner of aGPin Cheriton High Street in Folkestone. In 1983 he became
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a full-time GP in that practice and also undertook sessions as a locum
doctor in the local family planning service clinics. This aspect of his
employment iscoveredin ‘ General Practice 1992-1998'.

Ayling was working as a single-handed GPwith a part-time assistant (his
former partner who had retired as a GP principal). Contact with his
practice by other community nursing staff was apparently limited. In
particular, weweretold by Penny Jed, community midwife, that she* had
a lot of difficulty in accessing his pregnant patients...”. Unlike the
hospital nursing and midwifery staff, therefore, the Inquiry received little
evidence about concerns from community nursing staff such as health
visitors. Evidence from the community midwifery staff is discussed in
‘General Practice 1992-1998'.

In 1985 the Kent Family Practitioner Committee (FPC) was made aware
of aspecificincident concerning Ayling'sallegedly distressing conduct of
an examination. In 1991 its successor, the Kent Family Health Services
Authority (FHSA) was made aware of another incident which was,
eventually, the subject of acriminal convictionin 2000.

However, as set out in the previous section, during this time there was a
growing body of concern and complaint about Ayling in the hospital
setting which led to the cessation of his employment in the Kent and
Canterbury and Thanet Hospitals in 1987 and 1988 but which was not
passed to the Kent FPC.

Amongst Ayling's colleagues in genera practice, there was also an
awareness of the distress caused to his patients by his questionable
conduct of examinations. In particular, a number of patients transferred
from Ayling's practice to a neighbouring practice, the White House
Surgery. For historic reasons, this practice interviewed all patients
requesting atransfer from Ayling'spractice, and other local practices, and
the partners conducting the interviews kept notes of each interview. The
notes from 1985 until 2000 were summarised for the Inquiry and
presented in their evidence. Because of the significance of this
knowledge, thisisexplored in somedetail inthissection.

Concernsabout Conduct of Consultations
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During the period covered by thelnquiry’ stermsof reference, anumber of
common themes emerge from the evidence submitted to the Inquiry about
theway in which Ayling undertook the examination of hispatientsand his
approach to them. We list these below and detail some of the evidence we
have received on theissue.

Conduct of intimate examinations
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Patients were routinely asked to remove all their clothing for Ayling to
undertake breast and vaginal examinations. They were not offered any
covering whilst they were on the examination couch. We record here, that
at the crimina trial, Ayling referred to the non-covering of patients as an
attempt to reduce the risks of cross-infection. Patients were also often
guestioned in an inappropriate manner about their personal history; they
told us:



“1 underwent asmear test. Hetold meto take off all my clothes so that
he could carry out thetest. | asked him why thiswas necessary and he
told me that he wanted to carry out a breast examination as well. |
removed my clothesand Ayling carried out the smear test. | was never
offered a chaperone during any of the tests that were carried out in
Ayling'ssurgery.”

“On this and every subsequent occasion that he undertook an
examination, Ayling would ask to meto remove all of my clothes, so
that | was completely naked. He would often sit in his chair, with his
back to me, writing notes whilst | got undressed and on to the
examination couch. There was never any cover, | do not recall there
being ascreen, and Ayling never offered me afemal e chaperoneat any
of these appointments.”

“I told Ayling about the thrush and he said that he wanted to take a
swab. He told me he wanted me to remove al my clothes below the
waist. | did soas| had had smear tests before and | knew that thiswas
the common procedure ...Ayling then asked me whether | had ever
had a breast examination. | told him | had not. He said “we’ll do that
while you are here”. He told me to remove the rest of my clothes,
including my bra. | sat onthecouch and did so. | wasvery embarrassed
at being completely naked in front of Ayling so | held my top tightly
over my bottom half.”

“1 was asked by Ayling to remove my clothes from the waist down.
Ayling then examined me whilst | was half naked. | felt humiliated.
He did not offer me a chaperone. He did not offer to leave the room
when | undressed. He did not offer to pull the screen across so that |
could protect my dignity. He just stood there whilst | removed my
lower garments.”

“l did not argue and got undressed behind a screen. | felt very
uncomfortable as there was nothing there to cover myself with, but
| got onthe bed and laid down, trying to cover myself with some of my
clothesbut he took them away.”

“1 remember | felt so vulnerable and embarrassed, that | grabbed my
t-shirt or jumper sothat | could useit to cover thetop half of my body.”

“1 would not answer him as| was embarrassed by what hewas saying,
S0 he started drawing matchstick men and women in different sexual
positions, asking mewhich | did and how often. | could not believeit.
| was embarrassed and all | could say was*“| don’'t know”. | think he
must haverealised | wasembarrassed so he stopped the conversation.”

“He asked me at the end of one examination “Did you enjoy that?’
Towhich | answered, “No, | don’t enjoy being prodded about.”

Frequency and conduct of vaginal and breast examinations

3.133 Ayling conducted breast and vaginal examinationswhichwerethought by
patients not to be necessary in responseto their reason for consulting him,
and unduly prolonged.

“1 did not have that many appointmentswith Ayling but when | did go
toseehim| alwaysfelt quite uncomfortable. Hewould awaystry and
persuade meto have abreast examination. If | refused (which | did on



a number of occasions) he would get ‘shirty’ and defensive with me
and give me along lecture about how he had discovered a number of
cases of breast cancer and that my breasts should be checked.”

“Ayling was very bullying towards me and insisted that | had the
breast examination saying that hewasmy doctor and heknew best. He
madeit clear thatif | didn’t do asheasked | would not get the[morning
after] pill. | started crying and got very upset.”

“Ayling carried out anumber of breast checks, smear testsand internal
examinations. My notes clearly illustrate this. They were at least
annually, which is shown in my notes, although | would suggest that
they might even have[been] moreoftenthanthis. It felt to methat every
timel went to seeAyling hewould try and carry out abreast examination
or tell methat that | needed a smear test or internal. He never offered
me a chaperone for any of the examinations. When he carried out a
smear test Ayling would always also do an internal examination. He
would say it was*“just to check everything wasin order.””

Consent to examination and treatment

3.134 Patientsfelt pressuredinto undergoing examination and treatment without
being given adequate explanations. This concern echoesthe experience of
a hospital antenatal patient who was examined by Ayling in 1993 (see
Hospital Practice 1984-1994).

“l was nervousand said | would be happy to goto anurse at theclinic
for afurther test, but heinsisted that he was an expert. He kept going
onaboutitandintheend | agreed.”

“l told him | did not want this but he put me under great pressure
saying that I might have breast cancer and | reluctantly agreed.”

“Hethen went on to tell me astory of amother of two who was about
my age who had died of cervical cancer as she had not had that
treatment done. He implied that she died whilst waiting for a hospital
appointment. Given everything that he had said | agreed to let him
carry out the procedure.”

“At no point prior to this examination did Ayling tell me that
colposcopy would involve taking different samples. He had merely
said the colposcopy would involve looking at the neck of my womb. |
feel he did not prepare me for what to expect at all and this made the
whole experience even worse.”

“He told me he would need to examine my breathing and told me to
remove all my clothes from the waist up. | felt very uncomfortable
doing thisand | asked why | needed to. Hereplied by asking if | was
guestioning hisjudgement. | wasleft with no choice but to agree with
hisrequest.”

“l knew that it was perfectly possible to listen to a woman's chest
without her having to remove her bra. However, | didn’t feel that | had
much choice. Hewasthe doctor after all.”

“He used my fear of getting cervical cancer as a way of keeping
control over me and subjecting me to frequent examinations, which
now appear to have been unnecessary.”
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Inappropriate contact with patients

3.135 Where patients either made a complaint or exercised their right to
change GPswithout explanation, they found that Ayling would seek them
out and challenge their action — behaviour we also heard about in the
hospital setting.

“I recall that | went to Ayling's surgery and told the staff that | was
changing doctors. Then to my consternation, when | had left the
building, Ayling chased me down the road asking me why | was
leaving the surgery. | felt extremely intimidated by this, and | made an
excuse about moving away ...”

“Ayling then turned up at my parent’shouse ... to discussthe letter. |
told him that | had nothing left to say to him. He seemed
angry...Ayling admitted responsibility and said hewas sorry, but said
that he had taken a second opinion and | was the only person ever to
havereacted in thisway [to antibiotics].”

Chaperones
3.136 Despitetheapparent availability of achaperone, whichwediscussinmore
detail below, thiswasnot routinely offered.

3.137 We understand that Ayling did not routinely [use] a chaperone but had a
notice in hiswaiting room explaining that one could be made available if
requested. We also understand that Ayling had been advised by the L ocal
Medical Committee to put up asimilar notice by the examination couch.
However, we heard evidencethat:

“Hedid not offer me afemal e chaperone, and heinsisted that thiswas
fine, ashiswifewasjust the other side of the door.”

“When | got to the surgery | asked the doctor for anurseto be present,
he started to get stroppy and told me | was too big to have a nurse
present, but | insisted, in the end he went away and got the nurse.”

“l recall that when | was examined by Ayling there was no nurse
present as a chaperone, nor was | offered the choice of having a
chaperone present.”

“At no time was there a nurse present during these checks and | was
never asked if | would like oneto be present.”

Entryinto General Practice

3.138 On 9th December 1980 Ayling wroteto the Medical Practices Committee
(MPC), applying for aplace onthe Medical List of General Practitioners.
Hisintention was to enter a partnership with Dr Ribet, who was then the
sole practitioner at 19 Cheriton Road in Folkestone. The application was
supported by the FPC of the Kent Area Health Authority, which had
consulted with the Kent Local Medical Committee (LMC). The FPC
considered that Ayling’'s addition was suited to the needs of the practice
and advised the M PC that he would be counted as half aprincipal, earning
50% of the basic practice allowance.

3.139 Although Dr Ribet’s list size was then about the national average for a
single-handed practice, the MPC acceded to the FPC's recommendation
on the basis of the * exceptional circumstances’. However, they made
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it clear that Ayling's addition did not imply that the practice merited
two principals.

On 1st February 1981, Ayling entered into partnership with Dr Ribet.
At that time there was no requirement that would-be GPs undertook
training for the role, organised by the Royal College of Generd
Practitioners (RCGP). Such atraining programmebegan in thelate 1970s.
It became mandatory for would-be GPs in February 1981, only a few
months after Ayling had been accepted as a principal in Dr Ribet's
practice. A brief summary of the positionisgiveninAnnex 5.

When Ayling entered general practice, he joined a service whose
organisational arrangements had remained fundamentally unchanged
since 1948. General practitionerswere ‘independent contractors —that is,
self-employed persons who have entered into a contract for services with
another party. Such a contractor is not told how to do a job: “As an
independent contractor a GP should not be told by a health authority or
health board how to practice. Health authorities should seek to persuade
and advise, not direct or control”. Whilst general practices had devel oped
services since 1948 (for example, from 1974 onwards GPs began to
provide contraceptive services for their patients), the structure of the GP
contract with the NHS remained the same. Each GP, whether in
partnership or single-handed practice, had his or her own list of patients,
held an individual contract with the FPC, was individually remunerated
for the services provided to patients and employed their own support staff
such as receptionists and nurses on such terms and conditions as they
wished and for which they were reimbursed by the FPC.

Inthefirst two yearsof practice asa GP, Ayling worked with Dr Ribet asa
half principal. By December 1982, the reversal of their roles was under
discussion with the FPC as part of arrangements designed to provide for
Dr Ribet’'s eventua retirement. For Ayling to secure the partnership
succession, it was necessary for him to have been afull-time principal for
at least ayear prior Dr Ribet’sretirement. Ayling proposed to carry out 6%>
sessions per week, plus associated visits, which would qualify him to be
treated asafull-time principal, whilst Dr Ribet worked part-time.

In January 1983, the practice submitted an application for approval of this
reversal, which was accepted. When Dr Ribet subsequently retired Ayling
took over the practice. Dr Ribet continued to act as his assistant until the
merger with Dr Hossain and partners in January 1999. Although Dr Ribet
still undertook two half day sessions per week, from that time onwards we
consider that Ayling was effectively operating asasole practitioner. On 3rd
December 1990 Ayling applied to join the Child Health Surveillance List,
noting that he had attended an approved course in Paediatric Surveillance
within the last 5 years and was currently providing Child Health
Surveillancein linewiththe District Health Authority’ sagreed programme.

TheSurgery at 19 Cheriton High Street
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Details about Ayling's surgery were given during the course of his
criminal trial:
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The size of his list was some 2,000 patients and the surgery was
modernised in about 1989.

The Senior Receptionist at thetimewhen Ayling joined the practicewould
become his wife, Mrs Jeannette Ayling, in 1984. Another receptionist
joined the surgery following its moderni sation.

From the mid 1980s the surgery al so took on as Practice Nurse, awoman
who had previously worked at the surgery for three mornings aweek.

When Ayling joined the practicein 1981, amidwife was already attached
to it. However, wanting to undertake “routine surveillance” of his
antenatal patients himself, Ayling did not find this arrangement
satisfactory and replaced her with a community midwife who would see
patientsin their homes. Each midwife was accountableto her hospital and
would haveanumber of patientsfrom different practices— perhapstwo or
three within her workload.

In 1985, Mrs Ayling became the Practice Administrator and her hours
increased. In 1990, she obtained a Practice Manager’s Certificate and in
1995 an award for secondary assessorsin NV Qs.

Chaperones
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The Inquiry was particularly interested in the access patients had to
chaperonesinAyling’ spractice because anumber of bodies suggested that
chaperones were akey means of assuring patient safety; yet, despitethis,
the Inquiry heard a number of conflicting accounts of the role and
responsibilities of a chaperone. We discuss this ambiguity in more detail
later in our Report.

According to Ayling, when the surgery wasmodernised in thelate 1980sa
notice was placed between the two window louvresin the reception area,
which stated:

“Examination of Patients: If apatient needsto be examined and would
like another person or the practice nurse to be present, would he/she
kindly tell thereceptionist.”

Mrs Ayling's recollection was that the sign was put up in 1984, when
Ayling becamethe principal in the practice, and that it stated:

“Should you require achaperone, pleasefeel freeto bring someone of
your own choosing, or ask the nurse or receptionist.”

She emphasi sed that many patients brought membersof their family along
and were encouraged to have them present; alternatively, chaperoneswere
provided if requested.

In August 1998 Ayling was advised by the-then Secretary of the LM C, Dr
Ashton, and the Medical Advisor of East Kent Health Authority (EKHA),
Dr Snell, to put a further notice above the examination couch, advising
women of their right to request a chaperone. Ayling gave evidence at trial
that thiswas subsequently done. It wasnot Ayling’s practice, asamatter of
routine, to ask patients whether they wanted a chaperone, when he



proposed to carry out an intimate examination. Ayling's evidence at trial
wasthat, if apatient did request a chaperone, the practice nurse would be
asked to perform that function if she was available. If shewas not, then a
member of the reception staff would be asked to comein and sit on thefar
sideof the screen that was present in the room. Although he stated that this
would be“ no problem” , he continued:

“Q: Would the receptionist be alwaysavail ableto do that on request?

A: We would make the receptionist available. There would be no
problem.

Q: Wasit practicableto provideachaperone on every single occasion
that you saw a femae, even if it is limited to an intimate
examination, even without arequest?

A: It was extremely difficult. It would completely interrupt the
working of the surgery. The receptionist gets so busy, that they’re
running around. It is a thing which, if one has to, one makes
allowances and one does it. Then it means that the rest of the
surgery hastowait. So | would say it’svery impractical.”

TheEvidenceof Healthcar e Staff

3.155 Wereceived statementsfrom two Health Visitors employed by the Health
Authority at Ayling'ssurgery during thelate 1980s and early 1990s. It was
their responsibility to take over from the community midwives when
babies reached ten daysold.

3.156 Thefirst of the Health Visitors, Margaret Woolley, was aware that Ayling
would perform postnatal examinationson patientsat thetime of thebaby’s
6-week check. Thiswould involveinternal examinationsand sometimesa
smear test. She did not notice any distress on the part of patients but was
awarethat anumber of mothersl|eft the practice at approximately 6 weeks
to 3months.

3.157 The second Health Vistor, Gaynor Luckett, recalled only one concern
about Ayling, from a patient who asked why he had come to visit her at
home to ask why she had left his practice — an action which other patients
have complained of in their evidence to the Inquiry. She had also heard
rumourson the professional grapevine of concerns about Ayling'sclinical
decision-making; although she had not picked up any sense that these
concernsrelated to hisprofessional conduct.

TheConcernsraised by Patient Fin her letter written in March 1985

3.158 InMarch 1985, Patient F asked to be removed from Ayling’s medical list
as aresult of an examination conducted by him. She had seen Ayling for
thefirst time on 4th March 1985, having been a patient of Dr Ribet since
1968. She was asked to return a week later and on that occasion was
examined by Ayling in a manner that |eft her extremely distressed. She
therefore wrote to the FPC requesting the removal of her and her family
from Ayling's list of patients. It appears from the documents in the
Inquiry’s possession that, unbeknown to her, Ayling also requested that
sheand her family were removed from hislist.
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Patient F explained to us that the only response she received was a letter
fromthe FPC, explaining that Ayling had asked that they be removed from
his list but ‘back-dating’ this removal to 3rd March. Whilst this now
appearsto have been asimple administrative error (asasimilar letter sent
toAyling correctly gaveadateof 3rd April), thepatient explained to usthat
it spurred her to write afurther letter to the FPC, which she supplied to us
in draft. In that letter, Patient F explained why she was unhappy with
Ayling's actions, describing how he had undertaken a painful
gynaecological procedure without her consent during the course of his
examination. She told us that although she did not expressly request an
investigation, she was hoping that the FPC would “ be professional and
instigate such an investigation into Ayling's treatment of [her]” . Instead
shereceived apro formaletter from the FPCs stating that:

“The Administrator acknowledges receipt of your communication of
the 2nd April 1985, the contents of which have been noted.”

Patient F subsequently visited the White House Surgery requesting that
her family be added to the surgery’s list. She was interviewed by
Dr Pickering, who noted that she had been hurt by Ayling during an
internal examination and that she had already written to the FPC.

Conclusion
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In our view Patient F'sletter to the FPC in 1985 amounted to acomplaint
about Ayling's practice and rai sed serious concerns about his approach to
the examination of female patients. Although the only copy of theletter is
in draft, and the FPC records supplied to us did not contain a copy of the
letter sent, we accept that Patient F sent the letter described.

The most likely explanation for the lack of action on the part of the FPC
wasthefailureof an administrativeofficer toidentify that Patient F sletter
amounted to acomplaint. We heard evidence that the administrative staff
dealing with transfer requestsin the mid-1980s numbered about 80. They
were dealing with some 200,000 patient transfers a year; roughly 4,000
each week.

In such circumstances, the failure to recognise Patient F's letter as a
complaint is understandable. However, the effect of thisfailure wasfirst,
to miss a clear opportunity to investigate Ayling's gynaecological
practice; and secondly, to lose valuable information about Ayling's
conduct and performance which would have informed subsequent
consideration of hispractice by the FHSA in 1991 and 1993.

Whilst no concerns or complaints about Ayling were apparently made
known to or received by the FPC between 1985 and 1991, patients who
were unhappy and uneasy about having Ayling astheir GPduring thistime
were making their reasons for wishing to transfer from Ayling's practice
known to GPs in a neighbouring practice, the White House practice. We
explorethedetail of thisbelow.



ThePolice Complaint 1991
The Evidence of Mr Homeshaw and Dr Savege
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David Homeshaw was the Chief Officer of the Kent FPC and later the
FHSA from 1985 until 1992. Prior to that he had been Deputy Chief
Officer of the FPC for a period of about five years. We found
Mr Homeshaw to be a reticent witness, who was unwilling to contribute
constructively to our investigation of complaints about Ayling's
conduct and performance in the GP setting. Given the seniority of his
former position within the Health Service, we found this surprising
and unhelpful.

Mr Homeshaw’s approach to us contrasted with that of Dr Peter Savege,
the Medical Director of the Kent FPC and FHSA between May 1990 and
1994. When considering his part in the events of 1991 and 1993,
Dr Savege was willing to reflect on his actions or lack of actions and to
agree that, in certain respects, he was found wanting. Hisinvolvement in
theAyling story isconsidered further later in the Report.

On 9th January 1991, a young patient of Ayling made a detailed and
immensely troubling complaint to the Kent Police about the way he had
examined her at his Cheriton Road Surgery. Her Police statement ended
with acomment that she had felt “ dirty and abused” , as if she had been
“ sexually abused and defiled” .

Ayling was ultimately tried and convicted of indecent assault against the
patient in 2000. However, in 1991 the Crown Prosecution Servicetook the
decision not to prosecute. Instead, the matter was brought to the attention
of the FHSA by aletter from the Kent Police dated 22nd May 1991, in
which they described the patient’s account in the following terms:

“The allegation was that Dr Ayling had carried out an internal
examination without any consent, that he had prolonged the
examination unnecessarily and had made suggestive comments
during it. It was also alleged that he had insisted she strip naked and
had “fondled” her breasts, and pushed hisleg against her naked thigh.”

Theletter concluded:

“The details of this allegation are being forwarded to you, together
with the statements and records of interview. Itisfelt that Dr Ayling's
actions were insensitive to say the least and perhaps [he] should be
advised asto hisfuture conduct during similar examinations.”

In response to the Police letter, Kay Heatherington, the local District
Manager of the FHSA, wrote a memo to Dr Savege on 6th June 1991,
asking him to undertake the* advisor’srol€” inrelationto Ayling'sfuture
conduct. Thememo, together with theletter fromthe Police, wascopied to
Mr Homeshaw.

TheResponseof the FHSA

3171

Dr Savegetold usthat following receipt of Kay Heatherington’smemo he
went to see Mr Homeshaw to discuss the matter. He stated that during the
course of their discussion it was agreed that Mr Homeshaw would go and
speak to Ayling. In asupplemental statement he said that this strategy was
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al so discussed with Chairman of the FHSA, Professor Peter Higgins, who
agreedto liaisewith Mr Homeshaw.

For hispart, Professor Higgins had no recollection of aPolicereferral. Mr
Homeshaw also told us that he now had no specific recollection of the
matter. Nor could heremember any conversationsabout it with Dr Savege
or Professor Higgins. On reviewing the letters from Kay Heatherington
and Dr Savegefor the purposes of the Inquiry, hewasclear it wastherole
of theMedical Director to discussclinical procedurewith aanother doctor
and that he could not have properly performed such aclinical function.

In any event, Dr Savege wrote to Ayling on 11th June 1991 offering to
discuss mattersarising out of one particular complaint if Ayling thought it
helpful to do so. He ended the letter by stating that his major concern
surrounded the lack of a chaperone and expressing the hope that Ayling
would “already have addressed this omission from [his] previous
procedure’ . Neither Dr Savege nor Mr Homeshaw subsequently met
Ayling to discussthe matter.

Conclusion

3.174
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Whatever discussions took place following receipt of the Police letter in
May 1991, it is clear to us that the incident was not taken sufficiently
seriously by the FHSA's senior management and that there was a
significant failure on their part to ensure appropriate investigative or
supervisory action. In particular we are critical of three aspects:

First, neither Mr Homeshaw nor Dr Savege took it upon themselves to
visit Ayling to discusstheincident;

Secondly, Mr Homeshaw's actions were not those which might be
expected of an experienced Chief Officer with knowledge of the family
practitioners in his area, and particularly one with a newly appointed
Medical Director: he did not apparently put in place any procedure or
processto assure himself that remedial action had been taken.

Thirdly, no attempt was made to contact the patient herself to ascertain
whether she needed support or wished to pursue a formal complaint
against Ayling, either through the FHSA or the GMC. Although no
criminal prosecution wasto occur, these avenues remained open.

In our view these failings were exacerbated by the fact that no records
were made of the discussions which took place about the incident within
the FHSA itself. Once again, the consequence of this was the loss of
significant information about Ayling’s practice; information whichwould
have been valuable when further serious concerns were raised in 1993.
Again, this absence of documentation within the FHSA ensured that an
opportunity to establish a written record of concerns of significance
regarding Ayling's practice was missed and this clearly made any
subsequent review of his history moreincompl ete.
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Another patient of Ayling’'shastold the Inquiry that at about the sametime
of the Police complaint in 1991 she spoke to her Health Visitor, Gaynor
L uckett, on two occasions about therepeated examinationsgivento her by
Ayling and the fact that he kept touching her all thetime. According to the
patient’s evidence, Ms L uckett minimised her concerns, telling her not to
be so silly and persuading her that she should returnto Ayling' ssurgery.

Thepatient saw AylingagaininApril 1991, whentherecordsstate‘ Health
Visitor made her come'. Shetold usthat shortly thereafter Ayling cameto
her home uninvited. He asked her, she claimed, in a threatening manner,
whether she had been saying or suggesting that he had been behavinginan
untoward manner towards her. After this abusive and violent episode, she
decided that she would not be able to complain, but also that she would
change doctors.

The Health Visitor concerned has told the Inquiry that she recollects a
question from ‘one’ of Ayling's patients (whom she does not name). The
patient was concerned why Ayling had cometo her at hometo ask why she
had left his GP practice. She cannot recollect the patient’s reasons for
wanting to change GPs. Nor can sheremember her response, although she
‘probably’ told her shewas entitled to change her GPif shewanted to, but
if shehad any further concernsthen she should contact the FHSA.

TheWhiteHouse Surgery

Introduction
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The White House surgery was situated only a few hundred metres from
Ayling's surgery in Cheriton Road. Despite this proximity there had been
a difficult and uneasy relationship between the two practices since the
1960swhen Dr Ribet had complained to the General Medica Council that
the White House was “poaching” his patients. That incident was
remembered by the more long-serving White House doctors, who argued
that the consequences of thishad an effect on their actionsin the 1980s.

The Inquiry’s reason for hearing evidence from four partners at this
practice arose primarily from the fact that, from 1985 until Ayling's
conviction in 2000, a succession of patients transferred from his practice
to the White House surgery. During this time, partly as a result of the
problems connected with Dr Ribet’s complaint to the GM C and to protect
themselves against any further accusations of canvassing, the surgery had
designated a partner to interview transferring patients to discover the
reasons for their wish to do so. It turned out that many female patients
referred, in more or less explicit terms, to apparent misconduct by Ayling
inthe context of breast and vaginal examinations.

Thelnquiry heard from four doctors at the White House:

3.184.1  Dr Heffernan — who practised there from 1958 to 1992 and
wasthe senior partner from 1985 until hisretirement;

3.184.2  Dr Pickering — who practised there from 1961 until his
retirement in 1995;



3.184.3  Dr Jedrzejewski (known as Dr Jed) — who has practised
there since 1984 and who became the senior partner on
Dr Heffernan' sretirement; and

3.184.4  Dr Anderson — who joined the Practice in 1993 and is till
aprincipal there.

The Transfer Interviews

3.185
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Over the period from 1985 onwards, the two partners designated to carry
out these interviews were Dr Pickering, until hisretirement in 1995, and
then Dr Anderson. Dr Pickering told usin hisstatement that acentral book
was kept which logged the patients requesting transfer and his decision.
However, in addition he kept his own personal notebooks where he made
notes of theseinterviews. These were never shown to anyone, not evento
hispartners, and he retained them on hisretirement. However, he supplied
us with a transcript of his interview notes, omitting names, of al the
patients who he interviewed who requested transfer from Ayling, from
February 1984 to March 1995.

Wedeal later with Dr Pickering’sreaction to theseinterviews. However, it
isright at this point to give an idea of the number and type of incidents
noted in the transcripts. Many of the issues raised related to matters
outside the scope of this Inquiry and we concentrate only on those that
should have given cause for concern. However it does seem that there
were around 32 concerns raised by patients in the interviews between
1985 and 1995 that really needed more careful examination.

Itisfair to say that the nature of these concernsvaried and that some were
more serious than others. The types of comment made by patients
included:

e Excessively painful vaginal examinations;

e Repeated smear tests,

» Being asked to strip completely naked during examinations

* Repeated breast examinations unrelated to any medical complaint;
and

e Intrusive questioning and acrude or sexual manner.

Once Dr Anderson took over the transfer interviews in 1995, he kept a
central register of patientsrequesting transfer and also kept arecord of his
interviews in his personal diaries in which he also recorded all on-call
visits. He told us of twelve patients who had expressed concern about
Ayling's behaviour during the period from 1995 to 1998 involving
frequent breast and vaginal examinations and inappropriate questioning.
Samplesof theseentriesareasfollows:

e ‘Pregnant? 3/12 No scan. He wanted to physically examine her —to
confirm pregnancy. She declined as* unnecessary” . He suggested she
leavehislist’

e ‘Alleges frequent breast and below examinations which they feel
inappropriate’

e ‘Everytimel wantapill itisaninternal’
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o ‘Alleges frequent and inappropriate breast examinations.
Inappropriate questioning re sexual history’

e ‘Alleges too many personal examinations. Touching, inappropriate
remarks. “How did you enjoy that after PV’

» ‘Alleges inappropriate breast examination. Colposcopy without
chaperone. Auscultation —braoff!’

We now comment on each of thefour doctors' evidence.

Dr Pickeringand Dr Anderson
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Dr Pickering had the prime knowledge of the transfer requests from
Ayling’s practicefor ten yearsfrom 1985. We have already referred to the
32 interviews during this period which, to a greater or lesser degree,
should have raised concerns about Ayling’'s conduct. Dr Pickering was
taken through many of these in detail while giving evidence and on a
number of occasions he accepted that what had happened was wrong.
Indeed, talking about the period at the end of 1986 he said:

“| certainly deplored all this. | thought it was awful. It made me quite
ashamed for someone to be in the same profession, working in this
kind of way.”

He was asked to explain how it was some years after the first report of
conduct which might giveriseto concern before hetook any action at all.
He offered anumber of explanations.

At first he saw the issues as individual ones and felt that, even if they
amounted to deplorabl e action on behalf of Ayling none of them onitsown
warranted action.

It wasthen put to him that by the end of 1986 he had six separate examples
of similar poor or highly questionable clinical practice. Although he felt
that the number of relevant complaintswasfour at thisstage he hoped that:

“it would put itself right because we all knew that thiswasthe kind of
thing that one couldn’t and didn’t do as a Doctor and that any man of
reasonableintelligence should realisethat thiswas not on and perhaps
it would stop, hopefully.”

He seemed to distinguish between those that were examples of
embarrassment and a dislike of Ayling’'s crude manner from those that
were of a sexualised nature or possibly even gave evidence of assault.
Eventaking the second of these categories, he accepted that therehad been
four instances of significant concern that needed resolution.

He felt that there would be little value in raising the issue formally with
bodies such as the LM C or the FPC on the basis of such relatively little
evidence, nor was it any use asking them whether they knew anything
about Ayling. It did not occur to him to ask the patients themselvesin the
light of the fact that he knew of a number instances they had raised,
whether they would wish to pursue the matter any further.

He said that the practice had no contact with Ayling at all and they
certainly werenot friendsin any way.

67



3.197

3.198

3.199

3.200

3.201

Over and above this Dr Pickering felt strongly that to make a complaint
against afellow practitioner was a very serious step to take. It had been
drilledinto himfromthedate of qualification* you must never denigratea
fellow practitioner, a colleague” . He said that his Hippocratic Oath said
the same thing. He must never run the risk of defaming a colleague’s
character; particularly where there was a risk of retaliation by counter-
allegationsof clinical or emotional incompetence.

By 1987 the accumulated number of concerns raised by patients in the
transfer interviews with Dr Pickering had given him a sense of “vague
unease” and having discussed matters with his partners, he decided to
speak to Dr Donald Montgomery, who was then one of the most senior
GPs in the Folkestone area. His purpose was to encourage Dr
Montgomery to speak with Ayling and ask him to mend hispracticebefore
apublic scandal unfolded within the town. Dr Montgomery assured him
that he would speak to Ayling and telephoned him sometime later to say
that he had done so but that Ayling had denied any inappropriate
behaviour.

Despitethisapparent failure of Dr Montgomery’s approach, Dr Pickering
persisted somewhat naively in hoping that Ayling's behaviour would alter.
However, the year 1988 brought five further examples of questionable
action — two of which clearly related to alegations of inappropriate
sexualised behaviour. One of the patients alleged that Ayling had leaned
against her with ahard peniswhile she was naked during an examination.
It was clear from his evidence that Dr Pickering did not consider himself
under a professional duty to refer these and other instances of serious
misconduct to the GMC, despite their guidance (discussed later in our
Report) that he should do so. Hisresponseto thiscriticism wasforceful:

“There are occasions when | have to override this advice from the
GMC. Thisisoverridden by my fear of retaliation, of being accused of
defamation of character. So serious might the consequences beto me,
personally, that | might haveto leavethetown. | couldn’t risk my good
reputation in the town by making a complaint unlessit was of amore
serious nature”.

Dr Pickering's other concern about going to the GMC was patient
confidentiality. However, it did not occur to him either to discuss that
matter on a confidential basis with any of the relevant responsible bodies
or to ask the patientswhether they would allow himto do so. According to
his evidence, what he did do wastell patientsthat they could complain to
the FPC. He even went so far asto give them the address, which was on
their medical card. Inthisway hefelt, “ | madeit aseasy as| could at the
time” . Little consideration appears to have been given to the potential
embarrassment a patient might have suffered in making such acomplaint
without hissupport.

In 1989 Dr Pickering had asecond conversation with Dr Montgomery and
told him that the problem with Ayling was continuing. Dr Montgomery
himself did not recollect such a conversation. But in any event, given the
volume and seriousness of information Dr Pickering had by this stage
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received, it should have been clear that further informal advice would be
wholly ineffective and that moreradical action was necessary.

It was not until late 1993 that Dr Pickering decided to approach the Kent
LMC, after further discussions with his partners. He told the Inquiry that
hewent to see Dr Robinson, the Secretary of the LM C (now deceased), on
12th November 1993. He said that the interview lasted 30-40 minutesand
that “ | told him everything | knew” . He took his notebooks with him and
read from them. Dr Robinson certainly listened but Dr Pickering did not
come away with a clear impression of what he intended to do. His
recollection wasthat Dr Robinson did not really takeit as seriously as he
thought he should. Hefelt thisbecause he had to give Dr Robinson awhole
number of incidents before he could convince him that this was a serious
matter. Although hedid not read out all of theincidentsto Dr Robinson, he
felt that he read out those that had a sexual connotation, i.e. amounted to
assaults. It was agreed Dr Robinson would consult further and report back
on what action had been taken.

A Local Medical Committee was (and remains) the body recognised
by successive NHS Acts as the professional organisation representing
GPs to the FPC and its successors. As well as representing their views,
LMCs provide advice to local practitioners on issues relating to general
practice such as fees and remuneration, partnership disputes or
occupational health matters.

About three to four months after the interview (which Dr Pickering felt
wasalongtime), Dr Robinsontelephoned to say that therewasno need for
the LM Cto do anything asthe William Harvey Hospital, which employed
Ayling as a part-time clinical assistant, had received complaints of a
similar nature and was taking action. (These incidents are discussed in
‘Hospital Practice 1984-1994"). Dr Pickering said he remembered this
telephone call rather clearly and hisimpression wasthat they had not been
thorough. He thought that the LMC were taking the easy way out and
ducking out of some responsibility, putting it onto the hospital. In fact he
remembersthat Dr Robinson used thewords* Good news’ asareference
to the fact that the hospital was taking action and the LMC need
do nothing.

Although Dr Pickering’s reaction at the time was one of disappointment,
he did not feel that he had any obligation to take further action. He
regarded the LM C asabody appointed to look after GPsand to seetothese
things. However, he accepted at the Inquiry that he should have taken
things further. In thefirst place he should have contacted the LM C to ask
why they had done no more. What did not occur to him, was to question
how any action taken by the hospital would affect Ayling's practice as a
GP. He thought that if, for example Ayling had been “ convicted of
indecent assaultinthe hospital” hewould have been taken off theMedical
Register. However, he did not know what was happening, nor did he make
hisrecord of thetransfer requestsavailableto anyone. What he did do was
totell his partnersin 1994 that matters had not been resolved and that the
situation was continuing.
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On hisretirement in 1995, there was no formal hand-over to Dr Anderson
of the job of interviewing patients who wished to transfer from Ayling's
surgery. Dr Pickering retained his notebooks on the basis that, once the
patient had joined the practice, the reasons for doing so were historic and
he was given this information in confidence. He considered that
Dr Anderson would have known, like the other partners, of his concerns
and did not need the notebooksin order to carry out that function. It did not
occur to himthat thefailureto give Dr Anderson the notebooksresulted in
the loss of the extensive body of knowledge, information and evidence
that he had accumulated. Theresult wasthat, when Dr Anderson started to
receive disturbing information from potential patients about Ayling's
behaviour and conduct he virtually had to consider this afresh without
being abletolink it to similar information from previousyears.

Dr Anderson

3.207

3.208

3.209

3.210

Although Dr Anderson was not given accessto the notesthat Dr Pickering
had made at the transfer interviews, he did have a conversation with
Dr Pickering in which concerns were raised about Ayling performing too
many intimate examinations. Dr Anderson was also aware of the earlier
complaint of patient poaching made against the White House surgery. He
asked the other partners at the outset what criteriathey wished himto use
when reporting to them any issues that were raised by patient transfer
interviews. Hewastold that he should use hisown judgment.

Dr Anderson said that there were no regular partnership meetings until
1995, when a pattern of business meetings was established each Monday
lunchtime. However, before then, there were quick and informal
discussions over lunch; although not all the partners would always be
present. It was during these discussions that the subject of Dr Pickering's
approach to the LMC was raised and Dr Anderson was aware that Dr
Pickering was not entirely happy with the result of hisvisit to the LMC.
However, it was felt that the matter was now out of their hands, although
Dr Anderson accepted that it was difficult to see how any action taken by
the hospital would haveinfluenced Ayling within hisgeneral practice.

Dr Anderson accepted that, with hindsight, even the first two incidents
reported to him in 1995 should have prompted action. By the end of 1996
he had come to the conclusion that there was “ sexual deviation”. He
distinguished this from actual sexual assault, which he did not suspect
until some time later. When asked why he had not offered patients more
help, perhaps to encourage them to complain and to assist them in doing
s0, he said that his concern wasthat, given theissues at stake, it would be
difficult for the patient when the complaint reached the Health Authority.
At this point, the patient was effectively on her own. Dr Anderson
commented that this judgment on his part did reflect the culture of the
time. It frequently was down to the patients to complain and indeed was
considered quite bold for adoctor to say to apatient ashedid “ You should
complain. | think you’ vegot a case” .

Furthermore, Dr Anderson also identified the additional difficulty for
some patients, that the distressing and embarrassing subject of the
complaint itself madeit distasteful for someto evendiscuss. Nevertheless,
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by 1998 Dr Anderson had become sufficiently concerned to telephone his
Medical Defence Organisation (MDO) to seek advice as to how to
proceed. He was asked if anybody had approached either the LMC or
Ayling himself. He said that he thought they had. He wastold that, unless
apatient cameforward to complain, therewaslittle he could do.

He regarded the advice from his MDO as an impediment to dealing with
Ayling and he spoketo alocal GP, Dr Maitra, who mentioned that one of
his patients had formally complained to the Health Authority. Dr Maitra
had suggested that it was therefore not necessary to do anything further,
but Dr Anderson was still receiving deeply troubling information from
patients wishing to transfer from Ayling’s practice and decided that he
should approach the Medical Adviser to the East Kent Health Authority
(EKHA) himself. As discussed elsewhere in our report, he subsequently
spoketo Dr Snell, the EKHA's Medical Adviser, on 5th November 1998,
and thereafter becameinvolved inthe ongoing Policeinvestigation.

Conclusion —DrsPickering and Ander son
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We recognise that Dr Anderson’s lack of access to the information
contained in Dr Pickering’s notebooks meant that he was unable to place
theinformation he was accumul ating from thetransfer interviewsinto the
context of alengthy history of similar information from previous patients
wishing to transfer from Ayling’s practice. Nevertheless, by the end of
1996 he was in possession of enough worrying information to warrant a
formal expression of concern to the appropriate authorities. We appreciate
hisrecognition that he should have acted at this stage.

On the other hand, it seemsto usthat Dr Pickering’s continued assertion
that the possible damage to his reputation and the interests of his family
outweighed any consideration of the harm that might come to patients
emotional wellbeing was at worst to verge on the culpable and at best to
rely on aselectiveinterpretation of GMC guidance. Inthe 10 years of his
increasing awareness and knowledge of what patients were reporting to
him about Ayling, Dr Pickering’s response was to raise this twice with
colleagues on an informal basis. The lack of insight he showed to the
Inquiry into the consequences of histaking no other action wasdisturbing,
particularly inlight of hisexpressed views of Ayling’sbehaviour.

Dr Heffernan and Dr Jedr zejewski (‘Dr Jed’)

3.214

Dr Heffernan and Dr Jed were the senior partners at the White House
Surgery during most of the period under investigation: Dr Heffernan until
his retirement in 1992 and Dr Jed from 1996 onwards. Dr Heffernan's
description of asenior partner wasthat hewas* first on thelist” . He held
the position because he had been the longest at the surgery and thought
that the other partners regarded themselves very much as equals. He had
no extra powers but did have the responsibility for dealing with the
practice’s finance and solving occasional staff problems. During histime
there were very few formal partnership meetings, two ayear at the most.
Therewasan informal system which meant that, in thelate morning, there
was often an opportunity for two or three partnersto have aninformal chat
over coffeein thecommon room.
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Dr Jed went from being the junior partner in 1984 to becoming senior
partner in 1996. He agreed with the evidence that communi cation between
partnersintheearlier yearswasinformal and unstructured. Hetold usthat
there was a brief period during the 1990s when they started having
monthly evening practice meetings and that the current practiceisto hold
aformal meeting every Monday lunchtime. He confirmed the reasonsfor
holding interviews with patients wishing to transfer from Ayling's
practice, although he accepted that if these picked up evidence of deviant
behaviour this should have been considered and addressed.

Dr Jed’s recollection of the approach in 1993 to the LMC was that
Dr Pickering told the partners that the same issues were till there and, in
addition, there was the difficulty over the lack of achaperone. He did not
pick up any hint of sexualised behaviour. He felt that the LMC was the
right body to approach because the FPC and the newly constituted FHSA
wereregarded asthe* pay and rations’ bodies. The practice did not have
dealingswith the Medical Director of the FHSA. Asked how the response
from the LMC that the hospital were taking action could affect Ayling’s
practice as a GP, Dr Jed said that they thought that the LMC would
somehow be responsible for taking wider action or for ensuring that that
action was taken. He regretted, in hindsight, the fact that none of the
partners had asked the LM C what was happening, but said they found it
inconceivable that the LMC would have the information about the
hospital taking action against Ayling and not inform the FHSA about it.

An agreed rolefor senior partnersin dealing with issues of concern from
patients was never established. However it is quite clear to us that the
person occupying that position had some responsibility to ensure that the
concerns that Drs Pickering and Anderson were picking up were acted
upon. Dr Heffernan's tenure coincided with the earlier period when
concernswerefirst emerging, and with thereferral to Dr Montgomery. By
the time Dr Jed became senior partner in 1996, the concerns were
mounting and the approach to the LM C had occurred with no action onthe
part of that body.

Conclusion —DrsHeffernan and ‘ Jed’

3.218

We consider that Dr Heffernan, who was very open in the way he gave
evidence, wassimply lackadaisical, taking avery relaxed view of therole
of a senior partner. This approach, he now accepted, made him look
somewhat foolish. Dr Jed was in a different position given the
unsatisfactory outcome of the action, abeit limited, which Dr Pickering
had taken and of which the other partners were apparently aware. We
believethat at thevery least he should have enquired of Dr Anderson what
was happening. Nor do weaccept that he could have been unawarethat the
persistent concernsidentified by Dr Pickering and Dr Anderson related to
allegationsof sexualised behaviour and not simply poor practiceby Ayling.

Conclusion —TheWhiteHouse Surgery

3.219

We have commented on theindividualswho gave evidence but it hasto be
said that the failure of the practice as a whole to report the litany of
complaintsto any relevant bodieswas amajor factor in Ayling being able
to continue practising over such along period. In particular, it was the
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preference for informal approaches to colleagues rather than taking the
step of reporting to arelevant body such asthe FHSA or GMC that led to
such alack of action.

During the course of our hearings, much time was spent identifying the
professional duties of doctors from the mid 1980s onwards to report
concerns about other practitioners' conduct. Particular reference was
made to the GMC's publication of its 1985 Annua Report and the
guidance contained in 1987 edition of ‘ Fitnessto Practise’. Neverthel ess,
as the evidence of the White House partnersillustrated, if such guidance
was even known, at thetimeit was considered secondary to practitioners
self-interest, misguided viewsof confidentiality and acultural reticenceto
inform on professional colleagues.

C)HOSPITAL PRACTICE-1984TO 1994

William Harvey Hospital

I ntroduction
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In this section the concerns generated during Ayling’s employment as
clinical assistant in colposcopy at the William Harvey Hospital (WHH)
are set out and the response to these discussed.

During this period, Ayling wasemployed in full timegeneral practiceand,
until 1987, asaclinical assistant in the Kent and Canterbury and Thanet
Hospitals. For a year, from 1987 until 1988, he was also employed as a
clinical assistant to undertake a col poscopy clinic at Thanet Hospital.

This concurrent employment was apparently unknown to the William
Harvey Hospital. Neither the reasonsfor the cessation of hisemployment
in 1987 and 1988, nor any detail of the concerns and complaints about
Ayling’s manner and behaviour, particularly amongst the nursing and
midwifery staff in the Kent and Canterbury and Thanet Hospitals, were
known to the William Harvey Hospital .

Ayling' sAppointment asa Clinical Assistant

3.224
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In late 1983 South East Kent Health Authority invited al general
practitioners in the area to apply for the post of Clinical Assistant in
Obstetrics & Gynaecology at the William Harvey Hospital in Ashford.
Ayling applied for the post, stating that he had experience in col poscopy
and was anxious to obtain a hospital appointment in the area. Although
initially unsuccessful, he was subsequently appointed to the position
and on 29th March 1984 he commenced work as Rodney Ledward's
Clinical Assistant. The advertisement read: “ Applications for the above
post [i.e. Clinical Assistantin Obstetrics& Gynaecology] areinvited from
General Practitioners with an interest in colposcopy. The appointment is
for one session a fortnight and involves attendance at the recently
established colposcopy clinic a the William Harvey Hospital (with
Mr R.S. Ledward)”.

In 1984, colposcopy was a relatively new procedure. Mr Ledward

‘inherited’ theclinic from Mr Pool on hisretirement. Theclinicwasrun as
part of a gynaecology outpatient clinic. Mr Pool was replaced by
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Mr Stewart, whose main specialist interest was colposcopy and who
introduced one or two dedicated colposcopy sessions per week. As in
north east Kent, therewerefour consultantsin obstetrics and gynaecol ogy
(Mr Davies, Mr Ledward, Mr Stewart and Mr Ursell) covering between
them acute services at the William Harvey and Buckland Hospitals, and
non-acute services at the Royal Victoria Hospital in Folkestone and the
Queen VictoriaHospital in Dea aswell asaclinicin Romney. Ayling was
required to undertake one session per fortnight, commencing on 29th
March 1984. However, according toAyling'sevidenceduring hiscriminal
trial he was occasionally asked to cover for another GP and undertake
maternity work at the Royal Victoria Hospital in Folkestone. This took
placeonceevery two or threemonths. It isalso apparent that he undertook
anumber of sessionsin the Colposcopy Clinic at the Buckland Hospital
in1992.

Ayling's appointment was subject to renewal every two years. On 27th
March 1986, it wasrenewed for afurther year. Mr Ledward warned Ayling
that heintended to advertise the post so asto give other GPsintheareaan
opportunity to apply for it—but Ayling woul d be encouraged to reapply for
the post. However, it is not apparent that this re-advertising process ever
took place, asnew consultant posts started to be discussed instead. Rather,
the post continued to be renewed for periods of two yearsup until 1994.

The Inquiry was told that there were differences of opinion between the
consultant staff, with Mr Stewart and Mr Ledward holding opposing
views and thus agreement on changes in the overall policy and direction
for the obstetric and gynaecology services was extremely difficult to
achieve However, in the 1990s, the col poscopy service was restructured,
despite opposition from Mr Ledward, Mr Davies told the Inquiry:
“We increased the number of staff within the directorate and gradually
parted company with the GPclinical assistants, replacing themwith career
obstetricians and gynaecologists. As far as the colposcopy clinic
was concerned, we had appointed astaff grade doctor, Mr Kumi, who was
acol poscopist.”

For the period of Ayling's employment as a clinica assistant his
supervising consultant was Mr Ledward but it would appear that the same
issues of lack of supervision and isolated practice that weidentifiedin his
employment at Thanet and KCH were present in this period of his
employment. The internal disagreements within the Directorate of
Obstetrics and Gynaecology and the approach of Rodney Ledward to his
own professional and contractual responsibilities (which have been the
subject of aseparate Inquiry led by Jean Ritchie, QC) may also have been
contributing factors.

Concernsabout Ayling'sPractice

3.229

In this section we detail the evidence that has been presented to the
Inquiry. Our intention in setting it out as below is to enable us to make
ajudgement on the actions taken when significant concerns were raised.
We do not attempt to verify or quantify those concerns other than to
acknowledge the evidence we received that they occurred.
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We received evidence from four nurses who worked with Ayling in the
Colposcopy Clinic at the WHH. In some respects their evidence as to
Ayling’s general behaviour echoesthat of the midwives from Thanet and
the Kent and Canterbury Hospital (KCH):

One nurse reported on some occasions shewas forced to intervene to stop
Ayling when it was clear that the patient had had enough. She considered
that Ayling was cruel and deliberately brutalised women.

Ayling was said to make detailed diagrams of the patients while the
colposcope was still in position. Other practitioners would complete such
drawings later, thereby avoiding prolonging the discomfort and
embarrassment of the procedure.

Ayling would refer his own GP patients to himself. This was not
considered good practice, as patients would not have the benefit of a
second clinical opinion. However, it is not clear whether Ayling's
motivation for this was sexual or whether he was excessively possessive
of hispatients.

Two of the nurses who gave evidence stated that they expressed their
concerns about Ayling to their managers but that nothing was done about
it. Ayling’s conduct was also reported to the Senior Nursing Officer,
Mrs Gower, who is now deceased. She was said to have attempted to
observe Ayling in the Clinic on one occasion but was called away by her
bleeper. There is no evidence that any attempt was made to repeat the
observation or to investigate matterswith any degree of thoroughness.

Asaresult of thelack of responseto the concerns about Ayling, two of the
nurses eventually sought employment elsewhere in the hospital. That
caring members of the nursing staff weredriven to resignation isaserious
indictment of those charged with the responsibility for Ayling's
employment; namely the hospital’s management and the consultant
accountablefor hiswork, Mr Ledward.

Thisseemsto usto beyet another example of amissed opportunity. There
wasclear evidencethat Ayling’sconduct wasat best unsatisfactory and yet
nothing was done either at thetime or for futurereferenceto bringittoan
end. Theareaof work could not be said to be mainstream which may have
compounded the lack of attention given to putting the matter right.

Complaints

I ntroduction
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We received evidence that four specific complaints were made about
Ayling during his employment as a clinical assistant in the South East
Kent Hospitals. Before setting out those concerns it is necessary to
providebrief summariesof the positionsof three of thewitnessesinvolved
inthose complaints.

The first, Mr Mark Addision, was the Unit General Manager of the
Hospitals Unit of the South East Kent Health Authority from April 1991
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until April 1994, when he became Chief Executive of the newly formed
South Kent HospitalsNHS Trust.

The second, Dr Noel Padley, was a Consultant in Histopathology and
Morbid Anatomy at the Royal Victoria Hospital. From May 1994 he was
the Medical Director of the South Kent Hospitals NHS Trust, prior to
which he had been a Consultant representative on a number of
committees, including the Unit Management Team.

The third, Mrs Merle Darling, was the Director of Nursing Services and
Quality Assurance at the South East Kent Health Authority. One of her
dutiesinthispost wasto take primary responsibility for addressing i ssues,
concerns and complaintsraised by patientsand staff.

Complaint by a student midwife— 1992
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On 21st April 1992, a student midwife in the Colposcopy Clinic at the
WHH made a complaint about Ayling’s conduct in the course of aclinic
which, if upheld, may have amounted to an indecent assault. In the course
of her complaint, made that same day, shesaid that Ayling had first invited
her to sit on his knee and then “ grabbed her by the waist and then the
buttocks” to move her closer to him and to the teaching microscope,
through which he had been visualising a patient’s cervix. She stated that
the episode had been witnessed by Nurse McDonald, who saw Ayling
“groping” the student’s buttocks. Nurse McDonald gave a statement
during the Policeinvestigationin 1999 and oneto thelnquiry. Inthese, she
confirmed the allegation of indecent and unnecessary touching, and also
stated that she thought she had also given a statement to the hospital
authorities at the time. The incident was brought to the attention of Merle
Darling, who interviewed the student concerned. The written account of
theincident followed at MsDarling'srequest. Ms Darling told the Inquiry
that she had kept Mr Addison fully informed “ because of the sexual
element of the complaint” and that “ he thought it better that he follow it
throughwith Dr Padley” . Mr Addison agreed that he was asked to follow
it through “ though not so much with Dr Padley but with Ayling” . He did
not, at any time, speak with the student herself.

MsDarling agreed that Mr Addison would take up the matter directly with
Ayling. However, no meeting took place until 16th June 1992 — by which
time Ayling claimed that he could no longer remember the encounter. As
Mr Addison’sletter to him on 17th June 1992 indicates, thewholeincident
was put down to the student’s misinterpretation of unnecessary physical
contact by Ayling.

The unsatisfactory nature of the investigation into the complaint and Mr
Addision’s involvement was compounded by the fact that neither he nor
Ms Darling made expeditious arrangements to see the student herself.
Thisappearsto betheresult of mutual misunderstanding on their part, but
the upshot was that she was not seen until 30th October 1992, over six
months after the original complaint.

Althoughit was suggested to the Inquiry that Nurse McDonald did makea
statement to the health authoritiesat thetime, wehave been unabletotrace



acopy of it. It could have been important contemporaneous corroboration
for the student’s allegation that Ayling's behaviour wasindecent. It might
also have revealed that, according to Nurse McDonald's statements,
Ayling had telephoned her after the incident, saying: “ Whao's been a
naughty girl telling tales?” Such information was|ost by the perfunctory
and inadeguate nature of Mr Addison and Ms Darling’sinvestigation.

Patient H
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On 15th December 1992, Patient H was seen by Ayling in Mr Ledward's
Colposcopy Clinic held at the Buckland Hospital . Shetold the Inquiry that
during this consultation she was inappropriately touched by Ayling and
that he had been flirtatious with her, making wholly inappropriate
sexually explicit remarks. Corroboration for thismay befoundinAyling’s
own contemporaneous notes of theincident, which hemadein Patient H's
medical recordsand which areunusually defensive:

“Suddenly quiteflushed at the end of an uncomplicated procedure and
alittletearful. She said she found the whol e thing upsetting and yet the
only significant occurrence wasthat she appeared faint at onepoint ...
Nurse commented that (the presence of the patient’s) two year old boy
could besignificant. At notimewasany remark, suggestion or manner
of handling the patient in any way untoward.”

Patient H told usthat she went back to the Buckland Hospital personally a
few days later, to make a complaint about Ayling. Her comments were
noted in manuscript by amember of staff and she was then asked to read
through and sign the document. Despite the seriousness of her experience
Patient H received no reassurance from the hospital authorities and no
feedback about her complaint — a matter which Mr Addison
acknowledged in hisevidence was extremely regrettable.

This was a notable lapse in relation to the established procedures. Had
the procedures been followed properly, the picture that was emerging
of Ayling's behaviour would have been much clearer at an earlier stage.
Asitwas, it wasapoor responseto alegitimate concern.

Copies of Patient H’'s original complaint have since been lost. However,
referenceto her " verbal complaint” ismadeinaletter fromMrAddisonto
Ayling dated 18th March 1993, in which hewas endeavouring toinitiate a
meeting. According to Mr Addison’sdiary he subsequently met Ayling on
13th April 1993 — although there are no records of their conversation and
no evidence asto the outcome.

Anonymous Complaint 1992/3

3.249

From the evidence we received, it appears that a further complaint was
made about Ayling during the course of 1992 or 1993. This complaint
appearsto differ in several significant respects from that made by Patient
H and, having considered the issue carefully, the Inquiry concludesthat it
is likely that the complaint was made by a different patient of Ayling,
whose identity remains unknown. However at this distance from the
actual event, it cannot be said with certainty to be so. What this clearly
demonstrates is the importance of a contemporary note being properly
made and filed, as a matter of record. Although a picture can be
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developed later to show eventsthat took place, nothing fully can replacea
complete and comprehensive narrative properly recorded at the time.
Again another missed opportunity where poor record keeping had a
significant effect on future events.

Dr Padley told usthat the complainant had contacted Mr Addison directly
by telephone on only one occasion. The substance of her complaint was
that she had felt Ayling’s erect penis against her thigh as he leaned over to
examine her in the Colposcopy Clinic in one of the South East Kent
hospitals. Despite the seriousness of her alegation, the patient had
insisted on remaining anonymous and had resisted the offer of anyone
going to seeher.

For hispart, Mr Addison was unabl e to remember the patient’s complaint
or his subsequent conversations about it with Dr Padley. He was also
unable to explain why no note of the complaint was made or indeed why
there was no documentation rel ating to theincident or hisand Dr Padley’s
discussions.

Nevertheless, it is clear Ayling knew about such a complaint since
he wrote to Mr Addison on 6th September 1993 referring to “ the lady
in the colposcopy clinic” and offering to clarify the matter. He denied
that anything untoward had happened. His explanation for the incident
wasthat:

“the lady wasin avery unhappy frame of mind at the outset through
having been called to the colposcopy clinicinthefirst place. Fromthat
moment on the wrong interpretation was placed on everything that
was said. However, | trust, you will have pointed out to the lady that
what she felt against her leg could not possibly have had any sexual
connotation whatsoever.”

Patient |
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In April 1993 a fourth complaint was made about Ayling by Patient I, a
patient of hisintheAntenatal Clinic of the Royal VictoriaHospital. In her
letter to Merle Darling on 8th June 1993 Patient | stated that Ayling had
made inappropriate sexual comments, had pressurised her into an
inappropriate internal examination and had afterwards attempted to
comfort her by pressing her cheek against hisasif shewereachild. Onany
ordinary reading of theletter, the experience she described amounted to a
traumatic and abusive episode. It later led to one of the convictions at
Ayling'scriminal trial. Dr Padley said that heinterpreted theincident as:

“something worse than sexua abuse... if that's possible...her
very basic rights as an individual had been abused here and it had
[affected] her very deeply... He had succeeded in...abusing her in a
very fundamental way because he had taken advantage of [her]
powerlessposition.”

Merle Darling subsequently met Patient | to discuss her experiences.
Mr Addison also sent her a letter on 6th July 1993, apologising
unreservedly for her humiliation and distress and assuring her that:
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“It has now been established that Dr Ayling will not be conducting
these clinics in future. If for some unforeseen reason he has to be
present, one of the midwives will chaperone the patient, instead of a
Nursing Auxiliary who has undertakethisrole until now.”

Notwithstanding this assurance, it appears that Ayling continued to work
in the WHH Antenatal Clinic on at least four further occasions following
her complaint —clinicswhich Dr Padley acknowledged he should not have
been doing.

Further, despite the seriousness of theissuesraised by Patient I, it does not
appear that either Merle Darling or Mr Addison raised the matter with
Ayling directly or met with him to discuss her complaint. Thisis al the
more surprising since Ayling appearsto refer to it directly in hisletter to
Mr Addison on 6th September 1993, stating that he had heard from Mr
Ledward that apatient of hisin the Antenatal Clinic had complained, and
complaining that aresponse had been sent without consulting him.

Mr Addison told the Inquiry that he had not seen Ayling about the matter
and had assumed that was being done by Merle Darling; a failure of
communication akinto that which had occurredin 1992. However, despite
the inadequacy of hisinvestigation, it appearsthat Mr Addison did speak
to Mr Ledward and compelled him to ensure that Ayling no longer
conducted Antenatal Clinics. This was no small achievement, given Mr
Ledward's authority as a senior Consultant in the Hospital and his
consistent support for Ayling. As Mr Addison himself acknowledged in
hisevidence: “ Thefact that Ledward was Dr Ayling's bosswas part of the
problemthroughout” .

On 15th September 1993 Mr Addison wroteto Ayling in these terms:

“You will know that clinical assistantships are the subject of
reasonably frequent turnover so that the mutual learning process
which takes place between hospital and general practitioner clinicians
can bemorewidely shared. For thesereasons Mr Ledward and myself
think itisin everyone'sintereststhereforethat your own tenure of post
ceasesoncethisfinancial year isover. | should beglad thereforeif you
would accept this letter as notice of our intention to terminate your
clinical assistant appointment with us.

“No doubt there will be plenty of opportunity before you complete
your duties to thank you for the contribution you have made to the
hospital gynaecological servicesin South East Kent.”

Ayling's response to the letter was to seek advice from the Medical
Defence Union (MDU), who then wrote to Mr Addison seeking an
explanation for the non-renewal of hiscontract. Mr Addisonrepliedtothe
MDU on 12th April 1994 stating that:

“The situation is not one of dismissal and Dr Ayling has not been the
subject of any disciplinary proceedings or investigation. His
employment has been on the basis of aClinical Assistant appointment
for afixed term period and that period hascometoanend...”
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When questioned by the Inquiry asto the apparent disparity between these
anodyne assurances and the specific complaints of misconduct that had
led to the cessation of Ayling's employment, Mr Addison described the
letter as strictly factual. He took the view that they had not had the
information necessary to dismiss Ayling and had used the expiry of his
contract as an excuse to end his employment permanently; the same
mechanism adopted by Dr Voysey in 1988. Both were examples of how
the expedient use of arolling contract becameamechanism to disguisethe
lack of actionin addressing thereal problemsthat they had found.

Contact with the Family Health ServicesAuthority
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At some point during the latter half of 1993, Mr Addison had asked
Dr Padley to discussAyling with the Medical Director of the Kent FHSA.
Dr Padley subsequently identified Dr Peter Savege and telephoned him.

According to Dr Padley’s evidence, during the course of their
conversation Dr Savege immediately recognised Ayling’'s name and
mentioned that there had been a Police referral about him in 1991.
Dr Padley then discussed the three complaints that he was aware of;
namely those of the student midwife, the anonymous patient and Patient I.
Dr Savege's response was to assure Dr Padley that the matter would be
dealt with when he met Ayling formally as part of a process that he had
agreed with the Chief Executive of the FHSA, Mr Homeshaw.

Dr Padley and Dr Savege al so discussed the possibility of areferral to the
GMC, whichtheformer felt should be made by the FHSA on the basisthat
Ayling worked primarily in General Practice. According to Dr Padley, it
was agreed that Dr Savege would make such a referra if there was
sufficient evidence available. However, in the event no such referral was
made by either the FHSA or by the management of the South East Kent
hospitals—and although Ayling’shospital career cameto an end, hiswork
asa GP continued without interruption.

Dr Padley was critical of the way in which matters had been resolved in
1993. He said that it did not seem to him that the outcome had addressed
the problems and that “if this was the best the system could do, then it
didn’t fulfil what it should [ have been] doing and was ...unsatisfactory” .
Hemaintained, however, that thereasonwhy theWilliam Harvey Hospital
had not donemorewhen it understood that Dr Savegewas not pursuing the
matter, wasthat it had donewhat it could within the systemsthen available
toit.

Mr Addison candidly accepted that if there had been some form of wider
investigation undertaken in 1993, for example of the nurses in the
Colposcopy and Antenatal Clinics, then it was likely that more evidence
would have emerged. He agreed that such evidence may well have
strengthened the complaints and that there might have been a more
forceful referral to maketo the FHSA and the GMC.

Patient J

3.266

Inadditiontotheeventsabove, itisworth noting that corroboration for the
contemporaneous concerns about Ayling's behaviour being sexualised is
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provided in awritten complaint to the Senior Nursing Officer of the Royal
Victoria Hospital, Ms Kennett, on 2nd March 1994. In her letter, the
patient (who did not give evidence to the Inquiry) complained that a
midwife had commented to her that Ayling was* known for hisinternals,
fiddling about and touching breasts’. She considered that such
comments, concerning another member of staff, should not have been
made to her. Taken together, therefore, proper consideration of these
issues should have meant that there were already sufficient grounds
established that should haveled to awider investigation in to what Ayling
wasdoing.

Mr Addison replied to the patient on 31st March 1994, apol ogising for the
unnecessary distress she had suffered. He said that whilst the midwife
concerned could not remember her exact words, she felt that she had
spoken only to warn her that the Doctor would most likely carry out
an examination of her breasts and possibly an internal examination.
Themidwife had been* suitably disciplined” .

In our view it is unfortunate that Mr Addison’s attention focussed on the
indelicacy of the midwife’'scomment and not on its substance, namely the
fact that there was ageneral view amongst some of the staff that Ayling's
conduct could be sexualised and inappropriate. Thereis no evidence that
the patient’s |l etter, or the other more direct complaints, prompted awider
investigation of Ayling's practices or that the midwife’'s comments were
linked with the other four complaints made during the course of 1992-93.
It is worth just noting however that this happened about the time that
Ayling ceased working at the Hospital. That may account for why the
complaint was not regarded as“live” or ongoing.

Conclusion

3.269

Wefind it surprising that each complaint wastreated only asan individual
and separate complaint. Four complaintswithin two yearsfromwithinthe
same organisation with a common denominator of the same named
practitioner’s questionable behaviour and practice should have been
identified asapattern of activity that raised concern. We do not understand
why no connection was made which might have prompted more positive
action than the non-renewal of Ayling’scontract. Infact we also know that
afifth complaint of asimilar nature was made after the non-renewal ; ashe
had already left, that complaint was not pursued.

D) GENERAL PRACTICE —-1992TO 1998

I ntroduction

3.270

In this section we dea with the awareness amongst the community
midwives of concerns about Ayling and concerns arising from other
aspectsof Ayling'swork whilst hewasin general practice, inparticular his
employment asalocum doctor inthefamily planning clinicsrun by the SE
Kent District Health Authority (SEKDHA) and his participation in the
local GPdeputising co-operative, SEADOC.
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By 1992, Ayling'semployment in the Kent and Canterbury and the Thanet
Hospitals had ended, although he was still employed by the William
Harvey Hospital asaclinical assistant in col poscopy.

Thefirst “joined-up” examination of concernsabout Aylingin thevarious
settingsin which heworked wasmadein 1993, when the FHSA'sMedical
Director wasmade aware of concernsabout Ayling by both the Director of
Public Health for the SE Kent DHA in respect of her responsibilities for
the family planning clinics, and the Medical Director of the William
Harvey Hospital in respect of Ayling’semployment asaclinical assistant.
We have paid particular attention to the process and outcome of the events
of 1993, not only because it was the first time information from different
health care sectors about Ayling was shared with the FHSA but also
because this was only two years after the Police referral to the FHSA
in1991.

We decided that it would be appropriate in this section to deal with the
concerns about Ayling amongst the community midwives. Thisisbecause
from 1992 until 1998 one midwife in particular was attached to Ayling's
practice and is named by a number of patients as the recipient of their
anxietiesabout the manner in which Ayling conducted himself astheir GP,

In this section we aso deal with the concerns generated by Ayling at
SEADOC and how these were handled. The majority of complaintswere
about histardiness or failure to visit but those that raised concerns about
his mativation for undertaking intimate examinations were handled in
a way which echoes the response of Ayling's colleagues in the White
House surgery.

TheFamily Planning Servicein South East Kent
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Until 1974 family planning clinics in South East Kent were provided by
the independent Family Planning Association. From that date they were
integrated into the NHS, and were provided as part of the range of
community health services managed by the Community and Priority
Health Services Unit of the SE Kent District Health Authority until 1993
when they became part of the Canterbury and Thanet Community
Healthcare NHS Trust. Dr Ann Farebrother was Director of Public Health
for the South East Kent District Health Authority from May 1990 until
March 1994. Shewasresponsiblefor the management of doctorsworking
inthedistrict’'s Family Planning Clinics although shetold the Inquiry:

“It was an odd situation because | wasn't working for the same
organisation asthefamily planning doctorswere, but theideawasthat
it had to be a doctor and preferably a doctor who knew something
about family planning, and that waswhy | volunteered to do that. But
it was an odd situation and it was not very formally constituted, | do
not feel.”

Genera practitioners working in the clinics were accountable to the
Family Planning Serviceinrelation to thework they undertook within the
clinics. The service was led by a consultant in genito-urinary medicine,
Dr Sarkhel who told the Inquiry he became ‘titular head' of the Family
Planning Services in 1984. This involved being responsible for the
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medical administration of family planning clinics, ensuring that clinics
were adequately staffed by trained doctors and nurses. He believed that
disciplinary and employment issues in relation to those staff were the
responsibility of the Director of Public Health. The Family Planning
Service had anumber of policies, including arulethat maledoctorsshould
have a nurse chaperone when they were carrying out intimate
examinations. It is unclear whether this had been in a written form until
Dr Sarkhel confirmed thisin writing to staff inthe early 1990s.

Doctors were employed on a sessiona basis to work in family planning
clinicsand additionally, anumber of GPswere employed onalocumbasis
to cover for absence. Tobeeligiblefor inclusion onthelocumlist, GPshad
to be trained in family planning techniques and to hold the Family
Planning Association Certificate. One of the locum doctors was Ayling,
who had therelevant certification.

The Inquiry was unable to establish a complete picture of the clinics at
which Ayling worked as a locum, but witnesses mentioned clinics at
Vicarage Lane, Ashford; the Dover Health Centre and the Baker Road
Clinic, Cheriton, Folkestone.

Concernsin theFamily Planning Clinics
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Although it had been Dr Farebrother’ s practice to record complaints about
doctorsin their personnel files, no written material of relevance has been
found for the Inquiry. Instead, information about complaints relating
to Ayling derived from the memories of individuals, notably Val Dodds,
a Family Planning Nurse at the Baker Road Clinic in Cheriton, and
Dr Farebrother herself.

Thelnquiry heard from anursewho worked at theclinic at Vicarage L ane,
Susan Hanna. Shetold the Inquiry that the clinic’s chaperone policy was,
and continued to be, that a male doctor should be accompanied when
examining afemal e client. Sheremembered Ayling working asalocum at
the clinic, probably in about 1992. She found him professiona and
friendly, until her view changed as the result of an incident which she
remembered taking place. She said this concerned ayoung femal e patient
who needed a cervical smear. She had passed the notes to Ayling to
perform the smear but had waited in attendance so as to be present as a
chaperone. When shewas not called in, she entered without an invitation.
She recalled that the patient was naked, without the blanket usually
provided, and distressed. The smear had been performed alreadly.

The nurse spokefirst to the senior nurse at the clinic, who agreed that the
patient should be given an opportunity to make aformal complaint. Asa
result, she spoke to the patient again, when the consultation with Ayling
was over, and explained that she should not have had a smear without a
chaperone, or been left naked. The patient told her that Ayling had given
her afull physical examination. Shewas offered the opportunity to makea
formal complaint, with the nurse’'s support. The patient, however, did not
want to press such a complaint, at least immediately — she wanted to go
home. Despite the reassurances from the staff, she never came back to
complain, or made further contact with theclinic.
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The witness told the Inquiry that she also spoke to Ayling about the
incident, together with the senior nurse, Vanessa Lowe. Ayling suggested
that he had not been able to find a chaperone, and denied that anything
untoward had happened. The full examination reflected his care for
his patients.

Althoughthe Inquiry wastold that awritten record or complaint about the
incident was made by the nurse to her superior, Sue Sullivan, the witness
did not have a copy and no action that she knew of appeared to have
followed. However, she herself was off work during a large part of the
remainder of the year, and she remembered that Ayling stopped working
asalocumintheclinicsshortly thereafter.

Vanessa L owe too gave a statement to the Inquiry. She stressed the very
limited number of locum sessions carried out by Ayling at Vicarage Lane,
from about 1991 onwards. She noted that his practice differed from the
other doctors that she worked with, insofar as he would carry out breast
and vaginal examinations when prescribing the contraceptive pill for the
firsttime. Clientsdid not generally like these examinations, although they
recovered quickly and generally took theview that it was good to have had
them in the context of their general health. She spoke to Ayling about the
matter, but he defended his right to make the examinations that he
considered were necessary. He was the one responsible for prescribing.
He also invoked his status as a gynaecologist. She had also noted that it
was not his practice to use chaperones. She confirmed Ms Hanna's
account of the practice on chaperonesat theclinic, although she added that
thiswas not awritten policy at thetime. In addition, she too remembered
the incident described by Ms Hanna, although she added that the reason
given by Ayling for the need to conduct a full examination had been that
the patient wanted to go on the pill. She said that they had spoken to Dr
Sarkhel, the consultant for the family planning clinics, shortly afterwards,
and that as a result Dr Sarkhel produced a written policy specifically
stating the need for male doctorsto be accompanied by achaperone.

Mrs Lowe noted that many patients would not have known whether to
complain, asthey would not have known whether anything untoward had
happened. Furthermore, particularly if very young, they might have been
embarrassed to admit that they were attending a family planning clinic.
There were no notices in the clinic stating clearly to whom complaints
should be addressed.

Susan Sullivan aso gave evidence to the Inquiry. She remembered that
Vanessal owehad passed on concernsto her. Theconcernsweresimilar to
those expressed to us by Sue Hanna, although they appear to have related
to a separate incident. She did not remember the incident recalled by
Ms Hanna, but did acknowledge that Mrs Lowe had spoken to her to
express her concern that Ayling was not a person who she wished to work
with. Mrs Lowe had told Ms Sullivan that this stemmed from an incident
inwhich Ayling had carried out an unchaperoned vaginal examination on
ayoung personvisiting the Young Persons’ Clinicfor thefirst time. Hehad
immediately beentold by MsLowe of the need for achaperone, and that —
in order to encourage young people to attend such clinics — a policy
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decision had been taken that these examinations should not be performed
a the first visit as a matter of routine, as they were very unpopular.
However, according to her, once she had ‘turned her back’, Ayling
proceeded to carry out exactly the same examination on the other young
girl who had attended with her friend.

Ms Sullivan did not rai sethe matter further with Ayling, asshewasnot his
line manager. Her evidence to the Inquiry suggested that she would have
anticipated that hewould have defended hisright to make hisown clinical
decisions about a patient’s needs. However, she spoke to Ann Farebrother
about these issues. She did not see any need to document or address the
matter more formally asthe patients themselveswere not complaining.

In her evidenceto the Inquiry, Val Doddstold usthat over aperiod of time
anumber of Ayling’s GPpatients cameto the Baker Road Clinicand raised
concerns with the nurses about his performance of breast and vagina
examinations which they felt were unnecessary or excessively frequent.
Some patients said that they had been asked to remove al their clothes
when thiswas not clinically justified by their complaint. The patients did
not explicitly state that Ayling’'s conduct or motivation was sexual.
However, they felt that these examinations were inappropriate and were
embarrassed and upset by Ayling’s practice.

Val Dodds' response to these concerns was threefold. First, she advised
patients to attend the Clinic for matters of family planning and sexual
health and to change GPsif necessary. Secondly, she encouraged them to
makewritten complaintsabout Ayling —although thereisno evidencethat
any patientsever infact did so. Finally, she spoketo her managersandto a
medical officer of the SEKDHA, Dr Patricia Wheatley. The response she
received was that nothing could be done about the concerns unless they
were put inwriting by apatient.

Val Dodds also told us that at some point during the 1990s she and
Dr Farebrother were members of an interview panel considering
applications for amedical vacancy in aYoung Persons Family Planning
Clinic. Following Ayling's interview, she recollects questioning whether
it was appropriate to employ Ayling given the concerns about him.
Dr Farebrother is said to have commented that such information should
not be considered in the context of Ayling’s application. However,
SEKDHA's Personnel Officer took a different view and Ayling was not
appointed to the post.

Dr Farebrother herself could not recall any such discussion taking place
during the course of such an appointment process, and no records of an
application for such apost by Ayling were received by us. However, she
did remember speaking to Va Dodds on a different occasion at the
beginning of 1993 about concerns in relation to Ayling's performance of
intimate examinations. According to Dr Farebrother’s written statement,
she had been tel ephoned by VVal Dodds, who told her:

“about a number of concerns that she had received from nurses
concerning Dr Ayling's practice. | cannot remember if theserelated to
onespecificclinic ... or whether therewasmorethan one... probably
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thelatter. The concernswereto dowith Dr Ayling working asaFamily
Planning doctor (as opposed to his practice as a GP) and these
concerns were similar to other concerns that have since been raised,
such as over familiarity, unnecessary pelvic examinations and being
overtly sexua. Thislast point was raised in connection with making
the patient feel uncomfortable. From what | could gather, there were
sexual connotationsinwhat he was doing and saying.”

In her oral evidence to the Inquiry Dr Farebrother appeared less certain
that there was a sexual element to the concerns she received. She
repeatedly referred to the apparent ambiguities of theinformation she had
been given and her contemporaneous understanding of Ayling's
behaviour — characterising his conduct as short of indecent assault and
insufficiently serious to warrant referral to the GMC or the Police. The
impression created by this contrast was that Dr Farebrother had come to
regret the strength of her written statement and was seeking to dilute the
assertions she had earlier made.

In the event, Dr Farebrother took what she herself described as* the easy
way out” intaking Ayling’'s name off thelist of locums and decreeing that
hewasnot to beasked to do family planning clinicsagain. Embarrassed by
the prospect of raising the issues directly with Ayling, she did not
communicate her decision to him or discuss any of these concerns with
him. However, she did take the proactive step of speaking to Dr Peter
Savege, the Medical Director of Kent FHSA. In her statement she
recollected telling him that Val Dodds' information emanated from three
sources, namely the family planning clinics, the colposcopy clinics and
Ayling's general practice patients; although in her oral evidence shetold
the Inquiry that she mentioned only two allegations and Dr Savege
himself remembered only one complaint.

During their conversation, Dr Farebrother agreed with Dr Savege's
suggestion that Ayling should receive counselling about his practice in
conducting examinations. She subsequently heard from Dr Savegethat he
had visited Ayling himself. She gained the impression that Dr Savege had
warned Ayling that his approach to intimate examinations was
unacceptable and that he should reconsider the manner in which he
conducted them. However, she also formed the view that it was felt the
pati ents themsel ves were making too much of Ayling’sbehaviour and that
thesituation wasnot especially serious. Shethereforetook nofurther steps
to pursue the matter.

Dr Farebrother acknowledged that she had not made any investigations
herself at thefamily planning clinicsbecauseit “ never entered [ her] head
that thismight be a criminal situation” . She accepted that with hindsight
she should have returned to the nurses or the patients themselves for
further information, although she was aware that the patientsdid not wish
to makeformal complaints. She also accepted that she should have sought
advicefromthe GMC.



Conclusion
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We consider Dr Farebrother’s lack of investigation and acceptance of
Dr Savege's assurances about Ayling unfortunate. We are also critical
of the decision to choose an expedient and partial solution to the problem
created by Ayling, by removing his name from the list of practitioners
used by the Family Planning Service. Her actions are illustrative of the
then professional preference for informal discussion with a medical
colleague rather than instigating a formal process of investigation and
evidence gathering.

Dr Maitraand Dr Sarkhel
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Dr Maitrawasaprincipal inthe Guildhall Street surgery, Folkestone, from
1989 to 1990. Thereafter he became a single-handed general practitioner.
Between 1990 and 1998, he worked part-time in the Baker Road Family
Planning Clinic and also at the Young Persons Family Planning Clinic.
During the course of hisfamily planning clinic work, Dr Maitrareceived
several complaintsabout Ayling. In hiswritten statement, he said:

“Many of the complaintswere non-specific and referred to [Ayling’s)]
manner as well as to unprofessional conduct and would not have
caused me concern in isolation. However, due to the number of
complaintsand their consistency, | advised patientsto complainto the
FPC/FHSA or, if they were alleging sexual assault, to complain to the
Police ... if | had received acomplaint in writing | would have taken
the matter to the FPC/FHSA and also to Dr Sarkhel, Consultant at the
Family Planning Clinic. | needed the consent of the patient in order to
act but | never received any written complaints from Dr Ayling's
patients nor heard of any results of a patient lodging a complaint. As
the patientswere seen on aone-off basis, | wasin no positiontofollow
up my advice. | suspect that the patients were embarrassed and
therefore unwilling to take the matter further. | could do nothing
without the written consent of the patient.”

Dr Maitrarepeatedly stated that had not contacted the GM C or sought the
advice of hismedical defence organisation because, as he understood the
position, he needed the consent of the patients concerned —which they had
declined to give. Without such consent he would not have had the
evidence to support his allegations and would have been “ harassed until
and unless| he] proved that the complaint wasmade” . Instead, hetook his
information to Dr Sarkhel.

Dr Maitra told the Inquiry that he spoke to Dr Sarkhel in about 1985,
telling him that Ayling was “ examining without a chaperone and other
things”. According to Dr Maitra, he was told to “get something in
writing” so that Dr Sarkhel could “ proceed forward” . The upshot was
that Dr Sarkhel issued a general letter to all those working within the
family planning clinics, requiring them to use a chaperone when
examining apatient. No steps appear to have been taken to investigate the
matter further or to confront Ayling directly with allegations.

Dr Sarkhel gave evidence that he had become aware of concerns about

Ayling from his nursing staff, who had worked with Ayling in family
planning clinics and in the hospital setting. The concerns relating to
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patients’ unhappiness with Ayling’s performance of unnecessary internal
examinations while they were completely naked. Having received this
information, Dr Sarkhel chosenot to shortlist Ayling for aclinical assistant
post. Hedid not giveAyling thereal reasonfor this; rather hetold him that
he wanted to appoint afemal e doctor to the position.

Dr Sarkhel also stated that he received concerns about Ayling's
examinations from Va Dodds and another nurse; specifically, it was said
that Ayling did not use achaperone. He acknowledged that hisresponseto
this had simply been to write a general letter to all the doctors about the
need to use a chaperone. No reference was made to specific concerns
about Ayling; nor did Dr Sarkhel initiate a formal investigation into his
practice.

It is clear that there were persistent misgivings about Ayling's practice
within the Family Planning Service over a period of several years. This
was coupled with a strong reluctance among the senior clinicians and
management to investigate his conduct or do any more than minimise his
exposure to femal e patients by ensuring that he was not employed within
thelocal clinics.

Conclusion
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The manner in which concerns about Ayling’s behaviour and conduct
during the sessions he undertook for the Family Planning Service were
handled exemplifies the way in which other health organisations also
responded to concerns, in particular the expediency of removing Ayling
fromthelist of approved locumsfor family planning clinicsasaperceived
solution to the concerns he had generated.

No contemporaneous documentation was made of patients or staff
concernsand thus no record was created which would haveidentified and
evidenced a consistent pattern of unacceptable behaviour. When
complaints were made, no formal action was taken. There was an over-
reliance on informal mechanismsto rai se anxieties with managers and no
thought of reporting such concerns in line with wider professional
responsibilities.

Where remedial action was taken it was generalised to an extent that
nullified theforce of itsapplicationto Ayling.

Finally a complaint in writing was seen, wrongly, as a prerequisite for
formal action and there was no readiness to take on an advocacy role for
the patient in complaints of an intimate and sensitive nature.

Ayling'sGeneral Practice
The FHSA-1993
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On 29th October 1993, Dr Savege received atelephone call from Dr Noel
Padley, the Medical Director at the William Harvey Hospital, informing
him of three serious complaints about Ayling arising in the hospital
setting. Two of these were from patients alleging impropriety in the
context of intimate examinations. The other was from a student midwife
aleging inappropriate physical contact by Ayling during the course of
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a hospital clinic. Each allegation is discussed more fully elsewhere in
our Report.

By this stage it appears that Dr Savege had aready spoken to
Dr Farebrother and was aware of the additional concerns arising from the
Family Planning Service. He was a so aware of the 1991 Police referral
following an allegation of indecent assault by one of Ayling's GP patients.
Although Dr Savege himself told usthat he had not remembered the 1991
referral in 1993, Dr Padley recals the incident being mentioned and
Mr Addison (who had spoken to Dr Padley) made afile noteto that effect
on 1st November 1993.

Asset out elsewherein our Report it appearsthere was acomplete failure
of understanding between Dr Padley and Dr Savege as to whose
responsibility it was to refer Ayling's alleged conduct to the GMC. As a
result, no such referral was made. Rather, Dr Savege's response to the
information he had been given by Dr Farebrother and Dr Padley was to
writeto Ayling on 3rd November 1993 in theseterms:

“In recent days | have had several representations from different
quartersregarding your techniquein gynaecol ogical examination.

“It appears unlikely that any of those known to me will pursue an
officia complaint to the GMC, the FHSA or the Police. However,
clearly you and |, from our different viewpoints, have to examine
professional and patient issues.

“1 believe a conversation between us should take place at our earliest
mutual convenience. Therefore, | will ask my secretary to make
arrangementswith you.”

Theletter isremarkablefor anumber of reasons. First, it suggests, in clear
terms, that the* representations” wererelated to multipleincidentsrather
than being confined to two patient complaints, as Dr Savege would have
us believe. Secondly it suggests, by the reference to the Police that the
complaints were of a kind that could have led to criminal charges for
indecent assault. Thirdly, it suggests that the complaints may have
amounted to serious professional misconduct, by the reference to the
GMC and the FHSA. Finally, it seeks to give inappropriate reassurance
to Ayling that, so far as Dr Savege was aware, no official complaint
would follow.

The meeting with Ayling took place at Dr Savege's office on 5th
November 1993. Dr Savege recalled that it began with Ayling asking who
the complainantswere. Dr Savegetold himthat he did not have any names
or information to show him. However, he asked him to describe anotional
examination from start to finish. It seemed to Dr Savege that Ayling's
descriptionwas plausible; Ayling understood the need to have achaperone
and undertook to perform no further examinations without one. He also
said that he would make efforts to explain “ step by step” to the patients
what he was asking them to let him do.

When the alegation of the erect penis rubbing against the thigh (which
had been reported by Dr Padley) was put to him by Dr Savege, Ayling
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produced a bunch of keys from his pocket, which could have rubbed
against athigh. Dr Savege accepted this explanation. He told the Inquiry
that he was fooled by Ayling and that “ naively, it did not occur to [him]
that hemight have rehear sed that story elsewhere.... So[ he] tookit at face
value” . Indeed on 16th June 1992, Ayling had given an identical excuseto
Mr Addison during asimilar discussion of concernsabout hisbehaviour.

The upshot of the meeting between Dr Savege and Ayling is best
summarised by the letter that was written to Dr Padley by Dr Savege on
8th November 1993. Theletter was copied to Ayling and stated asfollows:

“Further to our recent conversation regarding technique in
gynaecological examinations, | have had a full and frank discussion
with Dr Ayling on 5th November 1993. My view isthat a chaperone
should always be available, that a consistent routine should be
followed thoroughly and that every effort should be made to put each
individual patient at their ease. Dr Ayling was very grateful that you
and | had brought our concernsto his attention and convinced me that
he entirely subscribed to the above thoughts. He also agreed that it
might be sensible to remove the massive bunch of keys from his
trouser pocket.

“Itwould bevery helpful, if you should have any further concerns, for
meto receivefull documentation so that | can be of assistance”

Thelast sentence of theletter is consistent with the account given to us by
Dr Savege, namely that he did not have any documents relating to the
complaintsraised at the William Harvey Hospital. It isdifficult to fathom
why there were so few written records relating to the concerns and
complaints about Ayling and no sharing of the documentary material
acrossthetwo health bodies.

Conclusionsabout the Eventsof 1993
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There can be no question but that the combination of complaints
circulating amongst the various health organisations, in the autumn of
1993, represented a major challenge to the individuals concerned. Their
reactions to the complaints themselves demonstrates an unwillingnessto
acknowledge that a fellow doctor could be an abuser. Thus, even a
noticeabl e consistency in the complaints reported did not rai se suspicions
of sexually driven motivation. The complaints were not treated in a
systematic or professional way. The various health organisations did not
join together to share information, to link investigations and to take the
action that would have been appropriate. Police involvement was plainly
justified. So, too, wasareferral tothe GMC.

Dr Savegefully accepted that hisactions, following thereferralsfrom Drs
Padley and Farebrother, left a great deal to be desired. In particular, he
conceded that he should have done agreat deal moreto equip himself with
information before he went to see Ayling. He said that it had not occurred
to him that therewas material at the William Harvey Hospital to which he
should have sought access. He did not seek to disassociate himself from
responsibility for his actions and said that he had been naive enough to
believe that he had been given the salient features and that there was no
other information available.
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In relation to the referral made by Dr Farebrother, Dr Savege agreed that
he should have quizzed her about her sources and suggested that the
matters raised were serious enough to warrant an investigation. He went
on to say that all three of the doctors involved “ could have pursued the
search for information much more vigorously” than any of them had. It
seems to us that that must be right. If there had been a properly co-
ordinated investigation of the complaints emanating from the various
quartersinlate 1993, and thishad been coupled with theinformation given
by the patient who complained to the Policein 1991, the probability must
be that Ayling would have faced a GMC referral, at the very least. Yet
another lost opportunity to bring Ayling’sactivities under closer scrutiny.

The Community Midwives
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A number of community nursing staff, such as health visitors and
midwives, were employed elsewhere in the NHS in east Kent but were
‘attached’ to Ayling's practice to provide services to his patients, Some
former patients made statements to the Inquiry that they had told these
staff of concerns about Ayling and hisclinical practice and behaviour. No
contemporaneous record of these concerns was made available to the
Inquiry and none of these apparently went as far as a specific complaint.
We recogni se that the extent to which such staff might have been troubled
about what they may have heard would have depended on both what they
may have been told, the way in which patients described their concerns
(wereturntothisthemelater in our Report) and whether such staff had any
prior concerns. However, one community midwife in particular, Penny
Jedrzjewski, was named by severa patients as the recipient of their
expressed anxieties about mistreatment by Ayling.

Penny Jedrzejewski, known to her patients as Penny Jed, worked part-
timeasAyling'scommunity midwifefromtheend of 1992 until December
1998, when Ayling's surgery merged with the Guildhall Street practice.
From October 1985 she also worked as a flexi-bank midwife at the
William Harvey Hospital and at the Antenatal Clinic of the Royal Victoria
Hospital in Folkestone.

Six of Ayling's patients have provided evidence to the Inquiry that they
expressed concerns to Mrs Jed about Ayling's treatment between 1993
and 1997. Patient | gave evidence to us that she went to see Mrs Jed
immediately after an examination by Ayling at the Royal VictoriaHospital
on 16th April 1993. (Detailsof her experience and her subsequent | etter of
complaint are contained elsewhere in the Report.) She describes telling
Mrs Jed that she had been pressurised by Ayling into undergoing an
internal examination and that he had touched her breasts inappropriately,
having coerced her into a breast examination. In her view she made it
clear to Mrs Jed that Ayling had behaved indecently towards her during
the consultation.

For her part, Mrs Jed remembersthat Patient | was distressed and had felt
“violated and coerced into a vaginal examination” , but insisted that there
was no suggestion of sexual misconduct on Ayling’s part. She disagreed
that Patient | had conveyed her personal revulsion for Ayling although in
Patient I’ sletter of complaint to the Hospital (which MrsJed had not seen)
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she had described him as a “disgrace to his profession ... dimy
and deceitful” .

Mrs Jed's own experience of Ayling was that he was an old-fashioned
practitioner who caused her a number of difficulties in the way that he
managed hispregnant patients. Ayling had madeit clear from the outset of
their professional relationship that, in hisview, he was an expert who did
not need the assistance of amidwife. He treated Mrs Jed asif shewere a
“domestic nurse” and did his best to make it awkward for her to gain
accesstothe patients. Oftenthereferralsto her would belateand it washer
impression that the decision not to involve her more was deliberate on his
part. At the time, Mrs Jed discussed matters with her line managers but it
wasfelt therewas no systemin placefor dealing with the problem.

Mrs Jed said that some women would tell her that they did not likeAyling
and would changeto another GP, but they did not tell her thereason for the
change. However, this did not happen very often. She was not sure how
she came to know of changes but it could have been from discussions
within thesmall team of Community Midwivesin Folkestone. She had not
asked the women why it was that they were seeking to change. In similar
vein, Mrs Jed told us that patients would say that they felt uncomfortable
with Ayling or did not like him. However, she did not consider it
appropriateto explorethisfurther with them at thetime.

Mrs Jed was clear in her evidence that prior to 1997 she heard nothing
from either her patients or her professional colleaguesthat could have led
her to believethat therewere sexual connotationsto Ayling’s conduct. She
repeatedly stated that if there had been such concerns or complaints, she
would have documented them in the patients' medical records or their
hand-held notes, pointing out that she had indeed done precisely that inthe
case of thecomplaint that all agreed shehad received from Patient|. Inthis
respect, in relation to concerns of inappropriate sexual interest, Mrs Jed's
recollection differsfrom that of other community midwivesin Folkestone
a the time. Ann Alexander, a community midwife based at Buckland
Hospital told usthat Ayling had a reputation for being “ a bit lecherous’

and that he would carry out breast and vaginal examinations in the
Antenatal Clinic. Janet Rodway, acommunity midwife in Shepway from
1980 onwards heard talk that Ayling was carrying out unnecessary or
inappropriate examinations, although she commented that the talk within
the midwifery community was the level of “ hearsay and undertones
rather than specific examples’ .

Ann Heseltine, a Supervisor of Midwives and the line manager of the
community midwivesin Folkstone from 1989 to 1995 told us that either
Mrs Jed or another midwife, Peggy Lynch, had shared concerns about
Ayling with her. The concerns included inappropriate breast
examinations, asking patientsto strip completely naked for examinations
and failing to provide blankets for patients to cover themselves. Mrs Jed
agreed that she had spoken Ann Hesel tine about anumber of worriesabout
Ayling's outmoded practices, including his performance of breast and
vagina examinations when those were not clinically indicated. But she
steadfastly denied having discussed i ssues of sexualised behaviour. Dottie
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Watkins, Mrs Jed’s line manager for much of the relevant period, told us
that it was well known in the antenatal clinics in the 1980s that “ Ayling
would get patients to undress and put on a hospital gown while he
conducted the booking examination which included a breast and vaginal
examination, early in pregnancy”’ . Ms Watkins also recollected Mrs Jed
telling her that patients would mention Ayling’s practice of vagina
examinations in the early stages of pregnancy and that she would advise
them that he was old-fashioned and that they did not have to agree to an
examination if they did not want to.

Mrs Jed claimed none of this information about Ayling was shared with
her evenwhen, at alater stage, sherai sed with MsWatkins concerns about
his practiceinthe community. She agreed that it was possible she had told
patients, who had had vaginal examinations in the early weeks of
pregnancy, that Ayling’s practice was very old-fashioned. However, she
did not recall ever having a conversation with patients about their dislike
of Ayling's vaginal examinations and could not account for Ms Watkins
evidenceinthisrespect.

Mrs Jed told us that she first became aware of the sexualised aspect of
Ayling’'s practice in 1997 when a patient spoke to her about a vagina
examination during which she had felt Ayling's erect penis against her
thigh. The patient told her explicitly that she did not want the matter to be
reported and that if Mrs Jed said anything, shewould deny it (arequest for
anonymity which echoes those of the two patients who had spoken about
similar incidentsto Dr Voysey in 1988 and Mr Addison in 1992 or 1993).
Mrs Jed said that she had believed the patient, told her that she
should report the matter and that she would do everything she could to
support her.

Mrs Jed told usthat she had discussed the matter with Dottie Watkins, and
they had decided to seek advice from the Royal College of Midwives. She
had then tel ephoned the College and had been tol d that without the support
of the patient there was nothing that she could do. It was suggested to
Mrs Jed that she might have taken the matter, for example, to the Medical
Director of the East Kent Health Authority. Her reaction was that she had
sought the advice of her Head of Midwifery and that, then, she had not
been aware of the structure. She had “ no insight, no knowledge” as to
whom she could have approached about theissue.

Community midwives—conclusion
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We find it difficult to accept that a midwife as experienced as Penny Jed
was unable to recognise the concerns that her patients were expressing,
and that she did not make a connection between these and the general
awareness amongst her colleagues, the other community midwives, of the
anxietiesgenerated by Ayling’s conduct.

We recognise that Penny Jed was the only community midwife to be the
recipient of a specific complaint about Ayling. However we believe that
there was a degree of anxiety about Ayling's conduct of intimate
examinations amongst the community midwives for which there appears
to have been no channel of communication to those who might have been
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able to take direct action. We have called this “soft intelligence” and
explorethisfurther in later Chapters.

SEADOC
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In 1992, GPsin Kent and Sussex set up aco-operative deputising service,
and The Association of South East Kent and East Sussex Doctors on Call
LtdwasestablishedinAugust 1992. Thename‘ SEADOC’ wasadoptedin
1994. It was, and remai ns, anon-profit making company providing out-of-
hours service cover for its own members. Brief details of the history and
organisation of GP deputising co-operativesare set out inAnnex 6.

The administration of SEADOC is controlled by an Executive
Management Group comprising the Medical Managers/Directors, an
Office Manager and the Directors of Operations and Finance. There are
six Medical Managers who are GPs drawn from each of the three areas
covered by SEADOC, including two GPs from the Kent area. As a GP
practising in the relevant area, Ayling joined SEADOC on its
establishment in 1992.

We heard evidence from three representatives of SEADOC: Dr Bayles
was Medical Manager for Complaints and Discipline from 1996; Dr de
Caestecker was a Medical Manager from 1996 to 1999 and Complaints
Manager from 1997 to 1999; and Dr Calver was a Trustee of SEADOC
from 1996 to 1999.

ComplaintsProcedures
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Patientswho were seen by adeputising doctor and were dissatisfied could
make a complaint in two ways. They could complain via their own
practice’'s complaints system, or they could complain directly to
SEADOC. Prior to 1994, SEADOC did not have a forma complaints
procedure, although in practice complaintsweredirected to and dealt with
by the Complaints Manager. In November 1994, the SEADOC
membership approved a formal procedure which made it easier for
patients to know how to complain as the envelope containing the call dlip
that was handed to a patient after avisit contained a printed message: “ If
you have any comments on the service which has been provided for you
please contact SEADOC by writing to...” and then the name and address
of the Complaints Manager was provided. In common with other NHS
complaints procedures of the time, it was expected that complaints be put
inwriting.

However, complaints received by telephone were logged on an action
sheet and then passed to the Complaints Manager. All complaints were
acknowledged and acopy sent to the doctor concerned and to the patient’s
own GP. The relevant Medical Manager would investigate the complaint
and aimed to respond within fourteen working days. The outcome of the
complaint and the action taken was recorded. An analysis of both
complaintsand positive commentswas prepared on asix monthly basis.

If a patient was not satisfied with the outcome they were informed that
they could takethematter further either tothe FHSA, PCG or PCT or tothe
East Kent Heath Authority. Equally, following investigations and a
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meeting with thedoctor concerned, SEADOC itself had the power toissue
a warning to the doctor, to suspend him from the co-operative and to
recommend hisresignation, if the co-operative's officers decided that the
complaint justified such disciplinary action.

Asthelnquiry wastold: “ SEADOC ultimately dealt with disciplinary and
conduct issuesinternally.” Thiswas avery powerful way of dealing with
the Doctor’s performance as he would be subject to the scrutiny of his
fellow colleagues.

There seemsto have been no procedurefor keeping arecord of complaints
about aparticular doctor. Although afile was held on each doctor who had
a complaint made against them since the formation of SEADOC, these
files were not fully formed and completed until about 1998 or 1999. If a
new complaint camein about aparticular practitioner, it wasnot routineto
go back into the complaints system and see if there had been previous
complaints about that practitioner. It was therefore impossible to see if
there were any emerging patternsof concern or complaint.

Complaintsabout Ayling
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Between 1993 and 2000 there were some ten recorded complaints made
by or on behalf of patients about Ayling, to SEADOC. Over half of these
related either toanallegedfailuretovisit or thelength of timebeforedoing
so. Some took issue with Ayling’s manner and at least one queried the
clinicak management of a case. However, none of these recorded
complaints raised issues of sexua impropriety. In 1996, two doctors
raised expressions of concern about inappropriate examinations. These
are discussed below, but concerned patientswho did not wishto complain
formally. A further call was received from a patient who had been seen by
Ayling in 1996, and who rang back questioning whether it had been
appropriate to carry out an internal examination whilst bleeding in
pregnancy. Thiswasnot perceived by SEADOC to beacomplaint and was
not treated as such so the patient received clinical advice and reassurance
from another SEADOC doctor. One witness gave evidence to the Inquiry
about an examination conducted by Ayling in July 1998, and told the
Inquiry that she had rung SEADOC to complain. However, she had not
heard anything further from them. For their part, SEADOC had no record
of such acall, despitethe fact that the procedure for recording complaints
had been formalised by that time.

Inrelationtothecomplaintsthat were undoubtedly received by SEADOC,
Dr Colledge comments that they were, “in essence, to do with his
insensitive manner. | endeavoured to counsel him about this but was
merely met with hostility. He was not a person who had insight, nor did he
readily apologisefor hiserrorsor omissions.”

Dr Bayles told us that the average number of complaints per doctor per
annum was 0.175. The average number of complaints against Ayling per
annum was 2.3. It must be said that he was working 30% more shifts per
annum than most doctors in SEADOC, but this does not seem to us to
account for the large discrepancy in the number of complaints relating to
Ayling compared with theaverage. Dr Baylesexplained that, until themid
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to late 1990s SEADOC wasvery much on alearning curve and therewere
no formal systemsin place (asindeed wasthe case with GP practices until
the mid 1990s) for monitoring the frequency of complaints. This did not
occur until SEADOC introduced its own clinical governance systems.

I nappropriate Examinations
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Dr de Caestecker told us of two informal concerns raised about Ayling's
manner of conducting intimate examinations that he remembered being
made during the summer of 1996. The first complaint was relayed to him
by Dr Colledge, who was also a Medical Manager for SEADOC at that
time. Drs Colledge and de Caestecker recalled that Dr Colledge received
an oral complaint from Dr Moffat, a GP in Ashford, which related to a
female patient of his who claimed that Ayling had examined her in an
unprofessional manner while he wasworking for SEADOC. Dr Colledge
remembered that, when Dr M offat was asked to invite the patient to make
a written complaint giving further details, she declined to do so.
Nevertheless, both Dr Colledge and Dr de Caestecker felt theinformation
should be shared with asenior colleague in Folkestone and it was decided
that Dr de Caestecker should speak to Dr Gary Calver who was then the
Chairman of the South East Kent GPdivision.

It should be added that Dr Moffat did not recollect this incident. He
remembered passing to SEADOC a complaint that Ayling had nearly
dropped a baby he was examining (a complaint which is clearly
documented), but he did not remember discussing any more informal
concerns about unprofessional examinations. Given, however, the
evidenceof hiscolleagues, DrsColledge and de Caestecker, hedid not feel
able to rule out the ‘ possibility’ that he had indeed come to hear of such
concernsand reported them to SEADOC. Further, the Inquiry did receive
evidence from apatient in the practice who had been examined by Ayling
when deputising for SEADOC in mid-1996. The patient, who was
pregnant at the time, complained to her midwife about the manner of the
examination when seen by her amonth later. She was advised to raise the
matter with Dr Moffat. Although the patient concerned is clear that she
never did so, and Dr Moffat doesnot remember her case, it seemsto usthat
it may have been this incident which reached Dr Moffat and was then
reported to SEADOC.

At about the same time a patient of his informed Dr de Caestecker that
Ayling had examined her in an unprofessional manner. This complaint
arose from thefact that, after Dr de Caestecker had undertaken an internal
gynaecological examination; the patient stated that she was pleased to
note that he used latex gloves while doing so. She said that Ayling had not
used gloves while undertaking a similar examination. Dr de Caestecker
discussed what he had heard with his partner, Dr Robertson-Ritchie. They
agreed that this complaint should be discussed with Dr Calver who should
be asked to approach Ayling. Dr de Caestecker felt that such an approach
should come from someone more senior than himself.

In his evidence to us, Dr Calver recalled that Dr de Caestecker told him
that two GPs in the Ashford area had received complaints from their
patients when Ayling was working for SEADOC, that those complaints
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were both of a sexual nature, but unfortunately neither had felt ableto put
their complaintinwriting. Although Dr Calver recall ed that one of the GPs
was Dr Moffat, he could not remember that name of the other. Herecalled
that one examinationwasinappropriatefor the condition and that the other
examination wasdonein aninappropriate manner. He pointed out that this
was fourth-hand information and that he had nothing in writing.

Notwithstanding this, Dr Calver felt that he would speak to Ayling in
general terms and give him advice that would enable patients to be
protected and not put his career at risk. Dr Calver felt that his first
approach should be to speak to the LM C and he believed that he spoke to
Dr Ashton, thenitsAssistant Medical Secretary. Dr Calver said that, once
he started talking about the nature of the complaints, it became quite
obviousfrom the feedback that the LM C knew who was being discussed.
One of the comments that shocked and surprised him was “ Is he the
Doctor that examines without gloves, the man from Cheriton?” . At this
stage Ayling’s name had not been mentioned.

Dr Calver had an opportunity to talk to Ayling at SEADOC and expressed
the concerns that had been raised to him. He warned Ayling that
complaints had been made about inappropriate examinations for the
presenting conditions of some female patients while he was working for
SEADOC. Ayling firmly rejected any idea of wrongdoing and quite
vehemently defended his actions as being according to “ best practice” .
Hewasupset that these accusati ons had been made and he had heard about
al this “simple rubbish” before. The reference to “ best practice” was a
reference to data sheets in circulation stating that physical examinations
should be carried out prior to prescribing oral contraceptives. Although
neither of theincidentsrai sed with SEADOC appeared to haveanythingto
do with prescribing oral contraceptives, Dr Caver confirmed that the
conversation turned to this subject after he had put to Ayling the two
SEADOC incidents; Ayling “ took the conversation to a different area” .

Dr Calver did not document his conversation with Ayling because he felt
he was helping a colleague in an informa way. But he reported the
conversation he had had with Ayling back to the LMC and to Dr de
Caestecker. He was unaware of any action taken by the LMC. So far as
SEADOC were concerned, both heand Dr de Caestecker felt that ashe had
brought the matter to the attention of Ayling and the LMC and in the
absence of awritten complaint, there was nothing more they could do. Dr
de Caestecker accepted that he had not instituted any checking mechanism
to assure that Ayling’'s behaviour had changed.

Conclusion
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Weare concerned about anumber of featuresinthe SEADOC aspect of the
Ayling story:

First, SEADOC had no system for recording aseries of complaintsagainst
aparticular doctor. When a complaint was received, there was no simple
way of checking how many complaints and of what nature had been
received about an individual. No action seems to have been taken about
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the fact that the number of complaints about Ayling was significantly
higher than the average for GPsworking for SEADOC.

Secondly, the whole emphasis was on an informal approach,
notwithstanding the potential gravity of certain complaints.

Third, Dr Caver alowed Ayling to deflect questioning about the
complaints by changing the subject under discussion. We believethat this
should have alerted him to the possibility that, although no complaint had
been put formally in writing, there was a matter of substance, which
needed investigation.

Finally, Dr de Caestecker was prepared to let the matter drop once he
had heard back from Dr Calver, notwithstanding the serious nature of
the complaints. He did not institute any mechanism to monitor Ayling’s
future behaviour.

E) EVENTS—-1998 TO 2000

I ntroduction
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In this section, we deal with the period from 1998, when the East Kent
Health Authority (EKHA) first received aformal complaint about Ayling,
until 2000 when Ayling’'scriminal trial took place.

From February 1998 onwards, the EKHA and the GMC received an
escalating number of complaints against Ayling. These complaints, and
the investigations which they triggered, led directly to referrals to the
Police; whichinturnled to aPoliceinvestigation and to Ayling'sarrest on
11th November 1998.

The history of events from 1998 onwards is complex as further patients
cameforwardtotell their stories. Inthissection of our Report wedo not set
out a full chronology, but rather we seek to consider the actions of the
EKHA from the date of the first complaint about Ayling's serious
sexualised behaviour. We consider the actions taken in the light of the
decision of theHigh Court to vary Ayling’sbail conditions so that he could
continue to practise subject to certain restrictions. Finally, we review the
decision of the Guildhall Street practice to merge with that of Ayling and
the support given by the EKHA for this merger in the light of the
revel ationsthat were unfolding about Ayling.

We heard oral evidence from three key officers of the EKHA and three
witnesses from the Guildhall Street practice:

e Mark Outhwaite—The Chief Executive;

e Jacqueline (‘Jacqui’) Stewart — The Director of Healthcare
Development, with responsibility for Primary Care; and

e Cathy Bolton—The Secretary to the Board

e DrHossain—Senior Partner in 1998;

e DrKhine-Smith —one of the other partners; and

e Hilary Goodburn—Guildhall Street Practice Manager.
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Jacqui Stewart told us that until 1998 there was nothing about Ayling's
practice that singled him out to the EKHA. Although there was some
concern about certain aspects of his prescribing, particularly of drugs to
treat asthma and of methadone, he was considered to be “ one of the
average GPslocally” .

Thefirst detailed consideration of Ayling’s practice was sparked off by a
single patient’s complaint, sent to the EKHA on 23rd February 1998. It
described in compelling detail two consultations with Ayling at his
Surgery in Cheriton High Street, during which he performed humiliating
internal examinations and unnecessary breast examinations. On the
second occasion Ayling was said to have had an erection. He was
subsequently convicted of indecently assaulting the patient.

The extreme seriousness of the complaint wasrecognised immediately by
the EKHA and the Medical Adviser, Dr Anthony Snell, agreed that it
should bereferred directly to the GM C, subject to the patient’s consent.

On 12th March 1998 the EKHA received a second letter of complaint
about Ayling. The patient alleged that she had undergone repeated internal
examinationsand had been asked unprofessional personal questions. This
complaint was also referred to the GMC with the patient’s consent. This
complaint too eventually led to criminal charges; Ayling was convicted on
one count and acquitted upon another. On 1st June 1998, athird complaint
was received, alleging clinical mismanagement by Ayling, who was said
to have prescribed drugsto which the patient was allergic.

At this stage the EKHA initiated the procedures of the Poorly Performing
Doctors Panel. This was set up in 1997 (following the publication of a
report commissioned by the DH “Measures to assist GPs whose
performance gives cause for concern” and the introduction of new
performance procedures by the GMC) and was a sub-committee of the
EKHA with membership representing general practice education, the
LMC and the Health Authority. Under the Panel’s protocol, its advisers,
Dr Snell and Dr JohnAshton, the Clerk of theKent LM C, saw Ayling at the
LMC’sofficeson 14th July 1998. Hewasinformed for thefirst time about
two complaints under consideration by the GMC and was asked to
describe his practice in relation to intimate examinations. He was then
strongly advised to make use of achaperone and to provide coversfor his
patients. Ayling made no comment about the third complaint of drug
mismanagement. The purpose of the Poorly Peforming Doctors Panel was
to protect patients, but also to operate in a supportive manner towards
doctors and to encourage remedial, educational reform in cases where
deficiencieswereidentified. Any action beyond making arrangementsfor
educational support (such asareferral to the GM C) would have needed to
beratified by the EKHA.

Thereafter, on 30th July 1998, the EKHA Reference Committee
considered all three complaints and decided to refer the third (the only
one that was not barred under the 13 week time limit) to the Medical
Discipline Committee.
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A formal visit to Ayling's surgery then took place on 6th August 1998,
looking primarily at clinical issues and practice administration. The
EKHA Poorly Performing Doctor Panel subsequently met in late
September and the decision was made to refer Ayling to the GMC on the
basisof professional misconduct and poor practice. Detailsof thedecision
weresent tothe GMCinareport on 1st October 1998, which stated that the
Associate Adviser in General Practice considered that educational input
was unlikely to lead to improvement in Ayling’s practice. The EKHA also
began to draw up papersfor an NHS Tribunal hearing.

Meanwhile, on the 11th September 1998, afourth complaint wasreceived
by the EKHA, alleging that Ayling had performed an inappropriate breast
examination in an intrusive and abusive manner on 6th September 1998.
No chaperone had been offered or present. There was considerable
concern within the EKHA that this should have happened after Ayling had
been given astrong warning by Dr Snell and Dr Ashton only two months
previously. Theimmediate response wasto call the patient and advise her
to report thismatter to the Police, aswell asthe GMC.

At this point, the EKHA had various possible routes of action in response
to the substance of the complaints:

e todeal withmattersthemselvesthroughtheir owninternal procedures.
However they felt these to be insufficient to deal with such serious
complaints, bearing in mind that the Authority could not suspend
or remove from practice a GP, who was an independent contractor to
theNHS.

» torely upon aPoliceinvestigation —whilethiswasthe obvious action
to take in such circumstances, it had the disadvantage that the Police
were very often unhappy for other bodies to take action before a
criminal trial for fear that thewitness evidence could be contaminated.

» torefer Aylingtothe General Medical Council —which had andretains
the power to remove any medical practitioner fromitsRegister whois
found guilty of professional misconduct.

e to refer Ayling to an NHS Tribunal — which had the power to
suspend and disqualify a practitioner from service, but was seen as
procedurally cumbersome and on occasions seen as more concerned
with protecting the doctor than the patient.

However, by September 1998, a Police investigation had commenced.
Two things, in particular, widened the circle of complainants.

Thefirst wasthat the EKHA learnt about the history of patients seeking to
transfer from Ayling's surgery to the White House surgery. On 5th
November 1998, Dr Anderson had telephoned Dr Snell, after taking
advice from his medical defence organisation on how to respond to the
serious concerns about Ayling’s conduct from patients seeking to transfer
to the White House surgery. They were able to speak the following day
when Dr Anderson agreed to hand over the names of the rel evant patients,
subject to their consent. On Monday 11th November 1998, the names of
five patientswere provided to the EKHA and Dr Anderson and hisformer
partner subsequently made statementsto the Police.
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The second factor wasthe publicity about the caseinthelocal media. This
followed Ayling'sarrest and the charges of four countsof indecent assault,
which werelaid beforethe Court on 13th November 1998. The EKHA set
up aconfidential helpline. They sent out detailsof theline, and of back-up
arrangementsfor patient counselling, to all local GPs. The following day,
calls to the helpline started up and a number of former patients gave
statementsto both the Police and the EKHA asaresult.

Referral tothe General M edical Council
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The first and second patients to complain to the EKHA about Ayling's
conduct in March 1998 had also sent letters directly to the GMC. Further
copies of their complaints were forwarded to the GMC by the EKHA on
11th March and 21st April 1998 respectively. The GMC acknowledged
these |etters immediately and gave assurances in April and May that the
matters were being dealt with. However, it was not until 16th June 1998,
that the GMC sent a letter to the EKHA stating that there were possible
groundsfor action under thefitnessto practiseproceduresinrelationtothe
first complaint, but that further details were needed from both patients.
Letters were aso sent directly to the patients themselves, requesting
further information.

Understandably, the EKHA became increasingly frustrated with the
perceived inactivity on the part of the GMC and, following the third
complaint about Ayling's sexual conduct, Mr Outhwaite wrote to them on
22nd September 1998 expressing the Health Authority’s concern and
asking that the process of investigation be expedited.

In November 1998 Cathy Bolton telephoned the GMC to check their
progress, and on 27th November 1998 the GM C wroteto say that they were
going to await the outcome of the criminal proceedings before considering
further what disciplinary action would be merited. In the six months
between June and November, the GMC were undertaking the further
investigations their procedures required, as well as receiving a further
complaint which necessitated their taking legal advice. In late October, at
the point a which the Preliminary Proceedings Committee would have
beguntheir consideration, the GM C learnt that Ayling had been arrested.

In hisevidenceto us, Mr Finlay Scott, the Chief Executive of the GMC,
accepted that there had been adel ay in acknowledging the complaintsand
giving them early consideration. This should not have taken until June
1998. However, he pointed out that during 1998 the organisation was
suffering from a huge workload because of events at the Bristol Royal
Infirmary. He stated that the number of referrals had doubled since 1995.
But he freely acknowledged that things had just taken too long, athough
he aso doubted whether the GMC would have been able to justify
imposing restrictions on Ayling’'s ability to practise at such an early stage
of arelatively complex case.

TheNHSTribunal
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The EKHA had submitted their application to the Tribunal for Ayling's
interim suspension on 10th November 1998. However, the next day
Ayling was arrested. As aresult, the Chairman of the Tribunal telephoned
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on 19th November 1998 to ask why the EKHA wanted to apply for an
interim suspension, particularly asAyling would be likely to object to the
application on the grounds that the crimina proceedings should take
precedence. At that stage Ayling's bail conditions were that he could not
practise asa GPand so this seemed reasonable.

However, Ayling successfully appeal ed against these restrictions and the
High Court granted him permission to practise provided that a chaperone
was present during the examination of female patients. (The bail
conditions are discussed in detail below.) As aresult of this, the EKHA
asked for their application to the Tribunal to continue and a hearing was
fixed for 17th December 1998. When this hearing was subsequently
adjourned as aresult of various procedural difficulties, the EKHA's legal
representative advised the EKHA that, given the High Court had
overturned the bail conditions, it would be very difficult to argue that the
NHS Tribunal should grant an Interim Suspension Order. He felt that the
Tribunal would not want to ‘ second-guess’ the High Court. The EKHA
was asked to gather further patient evidence by seeking access to the
statements being gathered by the Police and also advised to seek expert
advice on the clinical aspects of the claims being made. It was hoped that
these stepswould strengthen the case for suspension.

The Inquiry heard of two difficulties associated with subsequent events.
Thefirst of these was the very limited information provided to patients.
Onewitnesstold the Inquiry that she received aletter in the first week of
November 1998 telling her of the Tribunal, but not its date; was then told
in aletter in January 1999 that the Tribunal had been adjourned, but not
why; and subsequently heard nothing until ayear later, in January 2001,
after the criminal trial. At no point was she given a history of the
Tribunal proceedings.

Thesecond difficulty wasthat the Policerefused to allow their evidenceto
be used by the EKHA for the Tribunal, because of their concern that its
forceinthecriminal trial would beweakened by rehearsal in another set of
proceedings. The problems posed to employing and regulatory bodiesin
their investigations of alleged misconduct by the priority given to
investigations by criminal justice organisations are explored elsewherein
this Report, but the immediate effect in June 1999 was that the EKHA
withdrew their application to the NHS Tribunal. A further factor in this
decision was the lack of any evidence that Ayling was not observing the
conditionsof hisbail or that the patientswere not adequately protected by
those conditions.

TheBail Conditions
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The EKHA had not been told that Ayling was appealing the bail conditions
set by the Magistrates' Court until Friday 20th November 1998 — one
working day before the High Court hearing. A meeting took place that
evening to discuss the situation. However, there was no time to take legal
advice and insufficient opportunity to consider whether it would be
valuable for representatives of the EKHA to attend Court and assist the
Crown Prosecution Serviceintheir defence of the appeal.



3.379

3.380

3.381

3.382

3.383

3.384

3.385

Though not thefault of the EKHA, thiswashighly unfortunate, sincetheir
presence at the hearing could have made a significant contribution to any
submissions relating to the restrictions to be placed on Ayling's
opportunitiesto examinefemal e patients. First, they could have appraised
the Court of Ayling's history of ignoring advice as to the use of
chaperones. Secondly, they might have assisted the Court towards setting
amore explicit requirement relating to the nursing qualifications of the
chaperone who should accompany Ayling at any examinations.

In the event, the conditionsimposed by the High Court allowed Ayling to
examine female patients in the presence of a‘qualified nurse’ —aterm
which was not defined by the Court and which was therefore subject to
varied interpretations. The EKHA took the view that the condition
required the employment of a fully qualified state-enrolled or state-
registered nurse, with sufficient experience and authority to fulfil therole
of an independent chaperone. Ayling himself disagreed, rejecting any
interference by the EKHA and employing amodestly qualified (Grade B)
Nursing Auxiliary. InAnnex 7 we set out details of nurse registration and
qualificationsin 1998.

Additional restrictions were further ordered by the High Court. These
included a prohibition on contacting any prosecution witnesses; on
accessing any patient medical records, unless needed for the purpose of
providing medical servicestoapatient andif therecord washanded to him
by a receptionist. Finally, Ayling was not to perform any clinical
examinationsor house visitswhen acting for SEADOC.

Although the Police had formal responsibility for enforcing Ayling’s bail
conditions, in practice it was left to the EKHA to provide funding
and address any concerns about the adequacy of his chaperoning
arrangements.

Following the merger of Ayling’s practice with that of the Guildhall Street
practice, the EKHA had some reassurance in the involvement of Ayling’'s
new practice manager, Hilary Goodburn. A trial merger had begun to
operateon 1 October 1998, i.e. beforeAyling' sarrest. However neither the
EKHA nor Hilary Goodburn were familiar with such a situation and
neither had formal powers of compulsion over Ayling.

To her credit, Hilary Goodburn, took anumber of prudent stepsto ensure
compliance with Ayling’s bail conditions. These included a change of
locks at Cheriton High Street so that he was no longer in possession of
keysto the building; and the removal of the hard drive from his practice
computer to safeguard historic patient data. She altered Ayling's
consulting room to be nearer the reception to facilitate monitoring; and
she ensured that the four other partners undertook all home visits to his
female patients.

Shearranged for all pre-planned examinations of hisfemale patientsto be
undertaken by other partners and staff at Guildhall Street and provided
five surgery sessions weekly by other partners at Cheriton High Street.
She also arranged for the Practice Nurse to act as the chaperone on three
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mornings a week and for the chaperone funded by EKHA to cover the
other two morningsand afternoon surgeries. All thiswasdonewithinthree
to four days of the High Court decision.

Hilary Goodburn was al so surprised about the use of anursing auxiliary as
a chaperone by Ayling, but she did endeavour to ensure that a chaperone
was present at all timeswhen he needed to conduct intimate examinations
on hisfemal e patients. She visited each member of staff to inform them of
the nature of the conditions and arranged for large postersto be placed in
the waiting room, toilets, Ayling's consulting room and the nurses

treatment room, explaining that femal e patients could expect achaperone
for intimate examinations. She called at Ayling's surgery almost every
day, varying thetimesof her visits. Shereceived no complaintsthat Ayling
was not using the chaperone.

However, asearly as 3rd December 1998, the EKHA received atelephone
call from community nurses attached to Ayling's practice expressing
concern that he was using a Grade B nurse as a chaperone —i.e. someone
with no statutory nursing or midwifery qualifications. Thenext day aletter
was sent by Ayling's solicitorsto the Crown Prosecution Servicereferring
to the fact that EKHA has queried whether the chaperone met the bail
conditions and expressing their gratitude that the CPS had confirmed that
they were entirely happy with the situation. Thisetter resulted from Mrs
Stewart contacting Ayling about making arrangements for the chaperone
and his telling her that it was none of her business. Whilst the EKHA
offered to fund a more experienced (Grade D) nurse, this offer was
rejected, on instructions, by Ayling’s solicitor. Further concerns about the
adequacy of the chaperone’s qualifications were expressed in January
1999 by employees of the East Kent Community NHS Trust. The EKHA
talked to the Trust and suggested that they communicate directly with the
Police. However, once again Ayling refused to discuss the matter with the
Authority. The EKHA's reaction was that it had done al it could.
Nevertheless, discussions took place with their solicitors about applying
to vary the conditions so as to impose the requirement that a Grade D
registered nurse be used as a chaperone. They were advised that little
could be doneto vary the decision of the High Couirt.

Aswehavestated above, Mrs Goodburn, or the new merged practice staff,
received no complaints from patients about breaches of the bail
conditions. Nor did the EKHA. However, two patients did tell the Inquiry
that they now considered that the bail conditions had been breached. One
wasalong-standing patient of Ayling’s, who complained that although she
knew about the charges against Ayling she was not made aware of the bail
conditions and suggested that intimate examinations were carried out on
three occasions without a chaperone being present. A second patient
joined the surgery in 2000. She agreed that a female nurse had been
present when she attended for an examination, but complained that she
was sent out of theroom from timeto time.

By the end of 1998 the number of criminal charges faced by Ayling had
increased substantially, from four to twelve. The EKHA therefore
discussed the possibility of returning to Court withthetwo Police Officers



responsiblefor the criminal investigation. Despite the concerns about the
qualifications of the chaperone employed at times by Ayling no such
application was made and it appears that no formal contact was initiated
between the EKHA's solicitors and the Crown Prosecution Service.

Help for PatientsProvided by EKHA
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Prior to Ayling's arrest the EKHA had set up ahelpline and had arranged
for the Psychology Department of the East Kent Community Trust to give
support and counselling to any callers requiring it. When Ayling was
arrested, the EKHA arranged for publicity in the local media, giving
details of the hel plinewhich went liveimmediately.

All the staff answering calls were female. After the initial call had been
received, either Jacqui Stewart or Cathy Bolton went to interview the
complainant in person and discussed the option of referring the complaint
tothe Policeand/or theNHS Tribunal. Theinterviewer asked for detail s of
what had happened and then sent out a letter to the complainant
confirming what had been discussed and enclosing a draft statement and
consent form authorising the disclosure of medical records. After thishad
been done, there was no further close contact with the patients but they
were provided with the direct dial and mobile phone numbers of Jacqui
Stewart and Cathy Bolton.

TheMerger of Ayling'sPracticewith the Guildhall St Practice
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Ayling was always due to retire in November 2001 when he reached the
age of 70. Towards the end of 1997, he therefore asked Dr Hossain, the
senior partner at the Guildhall Street surgery, if they could help out with
his practice on hisretirement. Hilary Goodburn told Dr Hossain that, if he
were to inherit Ayling's practice list, he would have to be in partnership
with Ayling for at least a year. On the retirement of a single-handed
practitioner it was common for surgeries to be linked up beforehand to
provideasmooth transition for patients and al so attract additional patients
tothenew practice.

The Guildhall Street practice held a number of partners’ meetings on the
proposed merger, including one with Ayling himself in April 1998. In the
end, they decided to merge; although Dr Khine-Smith had reservations
about the extra workload, particularly in the areas for which she had
primary responsibility — children’s and women'’s health- and she did not
support the proposed merger.

Therewasafurther meeting with Ayling in July or August 1998, at theend
of which he mentioned complaints by patients and that he was being
investigated by the EKHA and said that he might have to take time off
from the practice. As aresult Hilary Goodburn spoke to Dr Hossain who
told her that he was aware that more than one complaint against Ayling
was being investigated by the EKHA. He was not aware of the details of
thecomplaintsand asked her to set up ameeting with the Health Authority.

Hilary Goodburn recalls that both the LM C and the EKHA readily made

themselvesavail ablefor thismeeting, which focused on whether the LM C
would allow the EKHA to permit the partners to inherit Ayling's patient
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listif the partnership had beenin existencefor lessthan oneyear. Shealso
asked for the release of funds to bring Ayling's building up to date. She
says that Jacqui Stewart used words to the effect “ Ayling will not be
practising for verylong—six monthsat most” . For her part Jacqui Stewart
had no record or any specific recollection of thismeeting but doesrecall at
some point in late 1998 the identification of the need to refurbish the
building housing Ayling’s practice.

At the beginning of September 1998 the Guildhall Street partners decided
to support Ayling for a three-month trial period starting on 1st October
1998 prior to aformal merger and to provide cover for Ayling's patients.
They were unaware at this stage that Ayling was being investigated
by the Police. The first that anyone at Guildhall Street knew of the
Police investigation was when they heard of Ayling's arrest on
11th November 1998.

Ontheday of Ayling'sarrest Hilary Goodburn tel ephoned EKHA at about
9.15am and wastold to transfer all pressand patient queriesto their Press
and Publicity Department. A locum arrived in the afternoon, presumably
arranged by Ayling, and the Guildhall Street practice drew up an
emergency rota for partners to cover Ayling's surgery. This was soon
extended to include a Dr Leyton who had been asked by the EKHA to
attend Ayling's patients. Dr Leyton arrived on Monday 23rd November
1998, the day of Ayling's appeal against his bail conditions. When
Dr Leyton camein thefollowing morning shefound that Ayling was back;
he then dismissed her.

The full merger took effect on 1st January 1999 and the EKHA sent a
standard letter to Ayling's patients informing them of the changes — but
making no mention of the circumstances relating to his arrest. In normal
circumstances when one practice was effectively taking over the practice
of someone who was soon to retire, such aletter would be sent only to the
patients of the latter practice. However, in the light of the fact that Ayling
had by then been charged and was on bail with conditions attached, it is
unfortunate that the Guildhall Street patientswere not informed

Animportant point hereisthe absence of any protocol or guidance on how
to communi cate with patients whose GP has been charged with an offence
that clearly isrelated to their professional behaviour. It seems to us that
patients must have a right to know of the facts, whilst recognising that
thereis abalance to be struck that reflects the presumption of innocence.
Asthiswill always be adifficult decision, it is an areawhere some clear
guidanceisessential asan aid to practice managers.

One of the Guildhall Street patients gave compelling evidence to the
Inquiry that she should have been informed of Ayling's arrival, having
deliberately avoided registering with him following an unpleasant breast
examination at his surgery. Given that Ayling had been charged with a
number of sexual offences, it would have been far preferable if al his
patients had been given a proper opportunity to choose whether to attend
consultationswith him.
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Although the circumstances of the merger were difficult for both the
EKHA and the Guildhall Street surgery, it is understandable that they
proceeded with it. While it is clear that the surgery was under some
pressure from the EKHA to continue with the merger, there were obvious
financial benefits for the new practice as it inherited Ayling’s list
of patients. From the perspective of the EKHA, with the prospect of
Ayling’s conviction and the certainty of his retirement in any event in
2001, there were strong incentives to provide continuity of treatment for
patients who might otherwise have struggled to find themselves a new
general practitioner.

Ayling'sConviction and the GM C’sRuling

3.402

3.403

Ayling's trial was delayed substantially as further investigations were
pursued when new charges were added to the indictment. It finally
commenced on 16th October 2000 and concluded on 20th December
2000. Ayling was found guilty of twelve counts of indecent assault and
sentenced to four years imprisonment. He was found not guilty on a
further nine charges, and the Court ordered fourteen other charges to
remain onthefile.

The GMC did not formally resumeits consideration of Ayling’s case until
January 2001. Its Interim Orders Committee met on 12th January 2001
and suspended Ayling’s licence to practice for eighteen months. His case
was then referred to the Preliminary Proceedings Committee which met
on 17th January 2001 and referred the case on to the Professional Conduct
Committee. Ayling’s name was finally erased from the Medical Register
on 14th July 2001.

Conclusion

3.404

3.405

3.406

The Inquiry commends the efforts made by the EKHA to set up the
helplineandto ensurethat theinitial contact with patientswho telephoned
was made as comfortabl e as possiblein the circumstances.

We also have considerable sympathy with the dilemma that the EKHA
faced following Ayling's successful appeal against his bail conditions.
However, we agree with Mark Outhwaite that it would have been
preferable if the organisation had considered applying to the High Court,
through the CPS, to reconsider the bail conditions when the charges
against Ayling increased considerably.

The EKHA might also have adopted a more proactive approach to
communicating with the patients after the initial interview. It was
important to keep them informed of what was happening over such along
period and in this respect anumber of patients contrasted the approach of
the Authority with that of the Police. Certainly wefeel that aletter should
have been sent to the Guildhall Street patients about the merger. The
latter’s partners could have taken a much more active interest in the
problems caused by Ayling’'s advent and not delegated them to the
surgery’s practice manager.
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3.407 However, we consider that the most important lessons to be learnt from
this episode concern the difficulties involved when criminal proceedings
are pending and professional or disciplinary action is required to protect
patient safety. While we accept the need to avoid contaminating criminal
proceedings it is clearly unacceptable for patients to be exposed to an
unnecessary risk of injury or harm. We understand that Primary Care
Trusts (PCTs) now have powersto suspend practitioners. In our view itis
vital that PCTsfeel able to exercise this new responsibility and that they
can demonstratejustifiable use of thisauthority.



CHAPTER4
ORGANISATIONAL CULTURE

I ntroduction

4.1

4.2

In previous sections we have described a number of attempts by both
patientsand staff to rai se concernsabout the manner or conduct of Clifford
Ayling over the years he was in practice, and we have commented on the
individuals who could and should have acted on the information then
available. It was not until 1998 that complaints about Ayling were
investigated and taken seriously. From 1971 until 1998, we have
identified a number of missed opportunities when concerns and
complaints about Ayling might have been acted on. In this section welook
at some of the underlying causes within the culture and systems of the
NHSinthoseyears, which seemto usto beassignificant in the creation of
the missed opportunities and perhaps even more so than the actions of
individualsat thetime.

In Chapter 5wealsolook at and comment on the complaints proceduresin
placeintheNHSintheyearscovered by our termsof reference. Inrelation
to underlying causes for missed opportunities we have the following
observationsto make.

Hearing Patient VVoices

4.3

4.4

The numbers of patients who told the Inquiry of their unhappiness or
distress following treatment by Clifford Ayling was greatly in excess of
those who made a contemporaneous complaint, or sought to raise their
concerns informally at the time. Rather, patients were, throughout the
courseof theeventsstudied by thelnquiry, reluctant tocomplain. A trustin
the integrity, honesty and good faith of a doctor was, and remains, a
fundamental element of therel ationship between patient and doctor. It was
abasic and deep belief, shared by doctors and patients alike, that doctors
acted in the patient’s best interests. Clear and convincing evidence could
be needed, before this belief would be questioned — either by patients and
other staff members who they might approach. Furthermore, there was a
genera reluctance amongst patientsto challenge a professional. Doctors,
asskilled professional s, werewidely thought to ‘ know best’.

“1 can’'tjust ring somebody upto say my doctor’sdonethis. It'snot the
done sort of thing.”

“1 did not voice my concerns at the time because, as a patient, | felt |
should trust my doctor.”

“Although | did not like being asked to take all my clothes off |
assumed that the examinationswere necessary for my health.”

With limited or no previous information of similar situations, it was hard
for patients to know whether what they had experienced was normal or
justified.
“1 was young and inexperienced and | had nothing to compare this
treatment to.”
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4.5

4.6

4.7

4.8

4.9

4.10

411

412

“l did not make a complaint, because although | found these
examinationsunpleasant, | did not realisethat they were unnecessary.
Ayling wasthe only doctor | had visited for contraceptive advice.”

Asonenurseinafamily planning clinic commented:

“1 think that self-doubt about whether any abuse had taken place
would probably have been the major factor that would have held, and
probably continues to hold, people back from making acomplaint in
thesetypes of circumstances.”

Otherswere concerned that they would not be believed, if their word was
pitted against that of a doctor. There was a worry about launching a
complaint against someone whom they might have to see again, or being
labelleda‘complainer’, or being removed from aGP'slist. To one patient,
who described her treatment:

“1 was very worried about doing this because | was worried that if
I made an accusation or caused trouble that | might be branded as
a troublemaker and | might not be able to get into another
doctor’spractice.”

Another identified two concerns:

“...one, that you may haveto seethem again, and secondly, you do not
want to appear asahabitual complainee, especially about doctors.”

Inasmall community, to complain might have repercussions:

“[Relatives] were patients of his as well and you sort of have this
feeling that you' re going to open up agreat big hornet’snest.”

In the case of serious sexualised behaviour, this generalised reluctance to
complain took on an added dimension. Patientswere reluctant to speak of
aprivate, intimate and potentially highly embarrassing situation.

“Thewholething mademefeel disgusted and dirty, so | decided not to
report the matter”

“It was a very humiliating experience. As aresult | did not take the
matter any further.”

One nurse spoke of an episode in which she had offered her support to a
woman, to enable her to make aformal complaint, but:

“It was quite clear that shejust wanted to get out of theclinic.”

Patients felt that they would not be believed if they spoke out, and were
afraid that the experience of complaining would be difficult and
distressing. Most of the patientswho spoketo the Inquiry had noidea, and
no means of finding out, that other women had complained of similar
experiences. If they had known that they were not alone, they might have
been more ready to speak out. But “| couldn’t doit on my own”.

Without a formal complaint, the patient experience was unlikely to be
examined by thosein authority. Systemsfor capturing patient experience,
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4.14

feedback and comment were almost wholly lacking in the NHS at the
time. One patient commented:

“| feel that | would have made moreof anissue of my treatment if there
had been a means for expressing my complaint in a less
confrontational way.”

Patients lacked knowledge of the complaints procedures, and did not
know who to complain to. In the early days especially, the complaints
process was not publicised. The first mention of publicity for procedures
(other than the information contained on NHS cards) was of the posters
that were put up in the South East Kent Hospitalsfrom 1991 onwards.

If patients did make their way to the right starting point, being told by
staff to put complaints in writing discouraged them. For reasons
which included the perceived effort and eloquence required and the very
subject matter and sensitivity of any such complaint, this was
often enough to dissuade patients from pursuing the matter further.
Mr DavidAstley stated:

“The NHS complaints procedure ... relies predominantly on people
writing their complaint. "Please put itinwriting" | can hear being said
on many occasionsinthe past. | think we haveto remember that many
of our clienteleare not ableto writeclearly, aclear letter explaining all
their feelings because, as we know, some of the incidents that have
occurred are deep-seated and extremely difficult to express oraly,
never mindinwriting. So | think to have available aperson, afriendly
face, someonewho could say, "Can | help you?What isthe problem?”’
someone good at listening, someone able to understand what the
issuesare, | think could have made a significant contribution.”

Support for Patients

4.15

4.16

4.17

Instead, therewasan almost completelack of support availableto patients
who might have wished to raise a concern, or might have complained.
Many patients from whom the Inquiry has heard either tried, or would
have liked, to ‘test’ their experiences in a safe environment before
deciding what action to take. They needed to be able to talk to a
sympathetic individual, probably a heathcare worker, who was in a
position to tell them if what they had experienced was something to be
concerned about, or if it wasentirely normal.

One patient told the Inquiry that shewould have liked to have approached
her own GP:

“l would have liked him to have reassured me that this was not
common practice for adoctor to have allowed this—to have behaved
that way inthe hospital and treated melikethat.”

For many, this‘ safe’ confidante was not available. Therewasno formal or
‘sign-posted’ route to such a person. Staff members to whom patients
spoke were, no doubt, well meaning. But the mind-set which is discussed
below meant that their experiences were generally discounted or their
attemptsrebuffed.
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4.19

4.20

4.21

4.22

4.23

4.24

The local Community Health Council (CHC) might, in theory, have
provided such a ‘safe’ source of support. However, it appeared that
(despitetheexcellent work whichit did do) it wasnot generally ‘visible' in
the community, and was not widely known about. The Inquiry has set out
the stories of those women whom it heard either complained, or sought to
voice a concern. Only in one case, was any contact made with the CHC.
Another woman knew of it, but did not chooseto seek its assistance. Such
ahistory isameasure of the challengefaced by the successorstothe CHC,
to make their organisations visible and accessible to patients. Thisis a
particular issue in the primary care setting, where the Patient Advice and
Liaison Service (PALS) cannot belocated in every surgery.

Mark Outhwaite spoke of the need for the NHS to think carefully about:
“how we provide those non-threatening initial contacts, but it does not
suddenly trigger awhol e panoply of official lettersand everything else.”

There was a general feeling amongst the women who contributed to the
Inquiry that it was wrong that the person who made the complaint should
also have to take up the burden of pursuing it. The person to whom the
complaint was made should take up that role, helping the patient with
tasks such as making awritten statement, if onewas required. If the NHS
isto be seento value complaints, it hasto facilitate them.

In the GP surgery’s setting, there was no independent figure to complain
to. The Practice Administrator was MrsAyling, who wasemployed by her
husband. Itisnot areflection on MrsAyling personally to say that shewas
not seen asanindependent figure. Further, weconsider that, particularly in
a small practice, most surgery staff would have been seen as closely
identified with theinterests of the practice and its partners, who employed
them. The experience of the Ayling patientsissupported by theresultsof a
survey, conducted in 1999, by the Public Law Project "Cause for
Complaint" (Wallace/Mulcahy, 1999), which identified similar concerns
about the requirement to complain directly to the practice.

Therestrictivetimelimits applied in the primary care setting until at least
1996 caused difficultiesfor one patient in pursuing her complaint against
another GP. More fundamentally, her decision as to which complaint to
pursue, out of anumber of complaints, was determined by the complexity
of the system. She had beentold by the CHC that her complaints needed to
be sent to three addresses: one for complaints against GPsin the Medway
area, one for hospital treatment in Thanet and the last for hospital
treatment in the Medway area. Asaresult, she pursued only one:

“We had been given three different bodies to write to and we did not
feel up to making numerous complaintsto many different bodies.”

The complaints procedure reflected the organisational structure of the
NHS, not the patient’s experience of treatment and care.

However, although there were many comments made to the Inquiry about
the deficiencies of the formal procedures, particularly by healthcare staff
who had seen them in operation, it was not these deficiencies which
handicapped the women from whom the Inquiry has heard. Rather, the



two maor handicaps were the difficulty in accessing a complaints
procedure in the first place; and the burden placed on a complainant, to
‘prosecute’ acomplaint.

ComplaintsHandling

4.25

4.26

4.27

4.28

4.29

4.30

We discuss in more detail in the next section of our Report complaints
proceduresand our viewsontheinherent barriersto both patientsand staff
in accessing and using these procedures. But in addition to these there
were cultural issues, which apparently mitigated against the prompt and
open handling of complaintswhich were made.

Whenformal complaintswerereceived, theinvestigationsthat the Inquiry
observed were often protracted or slow. The professional view was that
investigations should not involve non-medically qualified people if a
clinical issuewas at stake. The view of alayperson, or amanager, was not
seen asavaluable contribution. If acomplaint was made, therewasall too
often alack of feedback about the results of a complaint. This applied to
staff too. The case of Patient | was an exception: the patient there did
receive aclear responseto her complaint.

Thefear that patients had, that their word would not be believed, was not
unjustified. Speaking of procedures in the early 1980s, a withess
commented: ‘ The emphasis was very much on giving doctors the benefit
of the doubt and protecting them against possible unwarranted
accusationsfrom their employersand from patients.”

The Inquiry heard the account of one patient who did make a formal
complaint to her consultant about Ayling. The consultant was content to
seeAyling and to accept hisversion of eventswithout wider enquiry of, for
example, potential witnesses such as nursing staff, and to relay thisto the
patient’s GP. Thislack of atruly inquisitive, or inquisitorial approach can
also be seenin the case of astaff complaint where the incident which was
the subject of aformal complaint was witnessed by anurse who was able
to provide a statement to the Policein 1999, and to the Inquiry. Yet at the
time her evidence was either not obtained, or not relied upon, when
deciding to accept Ayling's assurances that there had been a
“misunderstanding”.

The absence of an inquisitive mindset was reflected in staff reports of
concernsaswell. Onenursewho worked infamily planning clinics stated:

“l told my managers about the concerns raised by clients about
Dr Ayling. In general, their response was that clients had to put their
concernsinwriting for them to be able to take any action.”

A defensive response to complaints was a product of a culture that saw
complaints as a challenge, rather than a source of information and an
opportunity to learn from that information. Thus, when ‘local resolution’

was introduced as part of the 1996 reforms to the NHS complaints
procedures, a number of practices “found it difficult not to be defensive
about complaints and initially went through the motions because it was a
reguirement of their termsof service, rather than becausethey feltit would
be helpful.”
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Clinical Freedom and Self Regulation

431

4.32

4.33

4.34

If patients were reluctant to speak, doctors and other professionalswithin
the NHS were reluctant to hear. Mark Outhwaite commented on the
problems of the complaints procedure, from 1989-1993:

“...1 felt that the procedures were more heavily weighted in favour of
the doctor rather than the patient. Thiswas rooted in the predominant
culture of the time of ‘doctor knows best’, the presumption of the
effectiveness of self-regulation and an inherent professional
defensiveness when challenged.”

Thefreedom of doctorsto regulatetheir practiceformed anintegral part of
the settlement reached with the professions when the NHS was founded.
The doctor’s individual clinical autonomy meant that he or she had the
responsibility for decisions taken in treating the patient. The underlying
assumption was that doctors were skilled professionals working for the
benefit of their patients. The “Three Wise Men” procedure within
hospitals invoked to tackle concerns about Ayling’s conduct in 1980 is
a prime example of this cultural approach, with the GMC acting as a
‘long-stop’ in cases of proven examples of professional misconduct.

Becausethey weretrusted professional's, they werethe best judges of their
own skills and professional development needs. Concerns for quality in
practice were slow to emerge. The RCN told the Inquiry: “During the
1970s there was no expectation that patients would be provided with care
that was not adequate.” To speak of supervision or performance
management by managers, during this period, would be not merely
inaccurate but anachronistic. For the major part of the period under
consideration by the Inquiry, the accepted role of managerswasto provide
clinicians with the setting and support needed to treat patients, but not to
interferewith their judgments. On the contrary, the prevailing culture was
for consultants to be seen as independent of management and the more
idiosyncratic, the better. At the Inquiry David Astley stated:

“But certainly, in the time the Inquiry is looking back on, the more
idiosyncratic and the more—in asense—theloner the consultant, often
the way more that person will be championed as being an excellent
consultant; that is part of the behaviour-set that was appropriate at the
time: to be seen to be independent, independent of management and
working to the best interests of your patients. That wasthe culture that
was pervading at thetime. Itisnot any more.”

Mark Outhwaite explained, that from his perspective asan NHS manager
he perceived that the prevailing culture amongst GPswasthat:

“... a that time, and in many years previously, you did not rat on your
colleagues. You know, the concept of challenging a peer or raising
an issue about your peer outside your peer group was letting the
sidedown.

“l think also there was a feeling that they were professionals and
therefore professional self-regulation was an important duty which
had to be done. How well that was undertaken varied, depending upon
the diligence of the LM C and peer group. It was not something that is



4.35

4.36

4.37

4.38

4.39

unique to general practice, as we have seen from other problemsin
other parts of the country as well as in East Kent. There was not a
culture of sharing concerns. General practice is an extremely
parochial affair. You move to a practice and you practice there
virtually for life. That is changing, but it is — it is a very tight-knit
community and clearly a GP is going to be concerned if he says
something about acolleague, to which thereiswhat he might think too
much of a knee-jerk reaction from management, how is he going to
deal with the fact that heisgoing to beliving next to that colleague or
doing out-of-hours cover with that colleaguefor the next 20 years.”

The introduction of ‘genera management’ from 1984 made little
immediate difference. Few doctors entered management. Thelnquiry was
told by onewho did that shewas seen ashaving crossed to the‘ other side’.
Dr Voysey spoke of her relationship with her former consultant colleagues
when she became Unit General Manager:

“Well, | rather thought that they would help mein my managerial role
andthefirst timel attended aMedical Staff Committeeinmy new role
asmanager | actually said, "Now, you'reall goingto help metodothis,
aren't you?' And in unison they smiled at me and said, "No, you're a
manager now. You can tell uswhat you want to do and we will tell you
whether welikeit or not".

When the post of Medical Director was introduced within Trusts from
1991 onwards, this was the first time that a doctor was given the
responsibility toinvestigate and challenge poor performance by his peers.
The importance of the position can also be seen as a measure of the
restricted powers of managers, at that time. It needed an influential
clinician, respected by his peers, to investigate and manage concerns
about performance effectively. One general manager reported to the
Inquiry that, without substantial pre-existing evidence of misconduct or
incompetence, a doctor’s peers, who had the task of considering the
accusation, were unlikely to assist or even acquiesce in any fact-finding
exerciseor investigation.

Doctors' reluctance to criticise colleagues had (and continues to have)
many roots. One strand derives from an understanding of medical
uncertainties, that there are often no sure answers in medicine and more
than one reasonable way to tackle aproblem. Another, allied strand isthe
perception that each doctor is similarly vulnerable to challenge, to error
andto blame: so ‘there but for thegrace of Godgol”.

Thus, as Dr Sarkhel made plain, not only could he not state unequivocally
that Ayling's practice was unreasonable, but his own too could be
susceptible to challenge too: “I’m not the only doctor... specialising in
genito-urinary medicine or whatever. My practice could be criticised
quiteeasily...”

These reactionswere not uniqueto east Kent. A GP quoted in Rosenthal’s
study of ‘ The Incompetent Doctor’ said:

“If we criticise, we'll be criticised. It's all so marginal; it's difficult.
GPs are not good at confronting a colleague, and those who are
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4.41

incompetent isol ate themselves. If weall complained about each other
all thetime, we'reall vulnerable.”

Forgiveness, rather than confrontation, was a likely response to such
pressures. Furthermore, if doctorswere wary of criticising one another, it
was even morelikely that criticism by lay peoplewould not be recognised
as valid. Deference to doctors' professiona experience and views was
deeply rooted. Fedelma Winkler, Chief Executive of the Kent Family
Health Services Authority from 1993 to 1995, told the Inquiry of the
difficulties in re-shaping disciplinary procedures for GPs. She regarded
them as being dominated by the professionals:

“So we have to a so bear that in mind when we are actually training
non-professionalsto engagein thiskind of work, that there hasto bea
lot of support and development of the culture for the lay members as
well, because they very often tend to seek a professional view of
something that isnot anissue.”

A patient’s complaint was, and remains, amajor threat to a doctor’s self
image, or social identity, as a caring and competent professional.
Professor Forsythe, AreaMedical Officer, Kent AHA, commented:

“by and large, the medical profession feels a sense of total failure
whenthey arecriticised and cannot seethebenefitin criticism actually
improving the overall quality of the service.”

Staff Hierarchies

4.42

4.43

4.44

4.45

The staff that were in the best position to judge Ayling’s hospital practice
werethosewho worked most closely with him, on aday-to-day basis. Few
were doctors: most were nurses or midwives. The Inquiry heard that,
during the 1970s and 1980s, nurses and midwives were reluctant to
criticise doctors. There was a professional hierarchy. Observing itsrules,
nurses or midwives would not feel able to challenge or question doctors.
Heather Nightingale AreaNurse (Personnel) Kent AHA commented:

“itisquiteathing for one professional to make achallengeto another
professional, [particularly] when the medical profession was thought
to be more senior than the nurse.”

To another member of staff:

“...you think that doctors are above reproach. | certainly did ...
20 years ago. They were the Gods of the hospital, if you like, and
| personally wouldn't have challenged any of them.”

Jennifer Cook, Staff Midwife/Sister, Thanet District Hospital, told the
Inquiry that her recollection was that challenges from an enrolled nurse
werefruitless:;

“1f you challenged him, which we did, he would say, “| have my own
protocolsto follow and thisismy practice. I’ m the doctor. You called
me. Thisiswhat | wanttodo.””

Moreover, shedid not consider that she could necessarily look for support
from her senior officers:
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“People above staff midwife level, staff nurse level, remained aloof,
were amost adifferent society to therest of thejuniors.”

But such senior staff had difficultiestoo:

“Wewereawaysmadetofeel that it wasn't our placeto speak directly
to the doctor, whatever the concern.”

Insum:

“In those days doctors worked in their preferred way under the
umbrellaof “ clinical freedom” and clinical practicewerenot evidence
based asit istoday. It would have been very difficult for amidwifeto
complain to him about his conduct, let alone a nursing auxiliary to
challengethispractice.”

Doctors had the power to make nurses or midwives' lives very difficult.
This coupled with an environment in which complaints were not
welcomed, and no action appeared to follow evenif aconcern wasvoiced
by a member of staff, discouraged staff from raising or pursing issues
further, or getting involved in disputes. Rather, they would fall back onthe
use of those protective mechanisms which they had the power to
implement. For example, ensuring that hospital policy on the use of
chaperoneswasfollowed; and providing blanketsfor patients.

This same hierarchy was evident amongst doctors when training. The
Inquiry received written evidence from a medical student, who had
worked alongsideAyling and observed hisbehaviour and theresponsethis
evoked from patients. She would not have considered reporting this, and
would not have been asked her opinion of Ayling's approach to patients.
Neither would the patients. Junior doctors depended on references from
consultantsto obtain their next job.

L ack of Openness

4.50

451

The cultural lack of openness was compounded by the absence of
structural guarantees of protection to those who did raise unpopular
issues. There was no formal system for staff to raise concerns during the
1970s and 1980s. Instead, any member of staff with a concern was
expected simply to raisethiswith their superior. It was presumed that staff
would know that this was the right thing to do. This system of reporting
information up the chain of command, instead of one having a person
designated as dealing with these complaints, relied on the persona
qualities of the complainant’s superiors for its success. If concerns were
raised, they were rarely discussed with those who had raised them, and
there was alack of feedback as to the results. This, too, discouraged any
practice of raising concerns.

Itwasnot until 1993 that thefirst guidance on speaking out about concerns
was published. This required that procedures should be established to
enable concernsto be voiced, both informally and formally and stated that
the working culture of the NHS should foster openness. At that time, the
context was mainly concerns about so-called ‘gagging clauses' in new
Trust contracts, and had no direct application to general practitioners.
Therewas no central guidance on adverse incident reporting schemes. In
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1998, the Public DisclosureAct provided thefirst guarantees of protection
if ‘protected disclosures’ were made, and required Trusts to develop
policies upon the subject. More detail about ‘whistleblowing’ inthe NHS
isgiveninAnnex 8.

Throughout the period of the Inquiry, we heard of no formal training for
staff in how to handle the expression of concerns and complaints by
patients, whether at the front line or at the top of the management
structure. Thus nursing staff in the family planning services were not
empowered to act on the concerns they heard from patients and had to
refer these to their managersfor advice on how to respond, and equally, it
would seem that in 1992 Merle Darling, as Director of Nursing for the
South East Kent Hospitals, was simply given the responsibility for
managing the hospitals complaints procedure. The need for specific
training in handling complaints has now been acknowledged in the most
recent proposalsfor improving the NHS complaints system.

A FailuretoHear

4.53

4.54
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Allegationsof abusewererationalised as* misunderstandings’ (aswasthe
incident with the student nurse in 1992), explained as “old-fashioned
practice” (as Penny Jed told patients who were concerned about Ayling's
practice of conducting vaginal examinationsin early pregnancy) or were
presented as action taken for “the patient’s own good” (as Mr Patterson
told Patient D and her parents). We recognise this as another form of
deferenceto doctors.

Below the level of aformal complaint, there were generalised concerns
expressed by both patients and staff about Ayling. During the course of the
Inquiry, witnesses who had been told on more than one occasion of
concerns about Ayling were deeply remorseful that they had not
recognised what they had been told. As Mr Patterson said to us, he had
been naive in his views in 1981 over what Patient D had told him about
Ayling’s sexualised comments. Penny Jed reiterated to usthat she had had
“no insight” into what patients were telling her when confronted by the
evidence from Ayling's former patients about the concerns which they
believed they had put to her, and at the time did not think to explore any
further with them the “dislike” or “uncomfortable feelings’ they gave as
reasonsfor wishing to change GPs.

Mr Patterson, perhaps, put this failure to hear most explicitly when he
acknowledged to the Inquiry that midwives might have expressed their
concernsina“coded” way which he had not “read”.

Lack of Clear Professional Guidance

4.56

GM C guidance existed from 1987 onwards on the duty to report concerns
about acolleaguewhose performance or conduct threatened patient saf ety
(touseamodernterm). However, early versionsdid not speak with aclear
or uneguivocal voice. Until 1992, this advice was hidden under atitle,
“Disparagement of professional colleagues’, which conveyed the respect
for professional solidarity and caution, rather than patient safety. Whilst a
less cautious heading was substituted in 1992, “Comment about
professional colleagues’, it was not until the publication of “Good
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Medical Practice” in 1995, that the advice became unequivocal . Under the
heading “ Your duty to protect all patients’ thisstated:

“You must protect patients when you believe that a doctor’s or other
colleague’ s health, conduct or performanceisathreat to them.”

Witnesses such as Dr Pickering said that there was a general feeling that
you should not make allegations, or launch an investigation, without
concrete evidence. Acting on insufficient evidence might lead to
accusations of defamation of character. A patient’sword —especially if not
inwriting —was not sufficient ‘ evidence'.

Professional guidance to nurses and midwives did not provide clear
guidance onwhat to do if afellow-professional was suspected to bearisk
to patients, either. The nursing regulatory body did not publish its first
Code of Conduct until the early 1980s. This Code was based on ethical
concepts, none of which presupposed the need to report fellow health
workers. No reference to the need to report fellow workers for
unprofessional or abusive behaviour therefore exists within this Code.
The third Code, published a decade later in 1992, was the first to reflect
the societal decline in the absolute trust that had been placed in health
care staff. Clause 13 required, for thefirst timethat nurses:

“...report to an appropriate person or authority where it appears that
the health or safety of colleaguesisat risk, as such circumstances may
compromise standards of practiceor care.”

Furthermore, the Inquiry heard complaintsthat the GM C wasremote, and
reluctant to take action. ‘Solid’ evidence was required and written
complaints were not always adequately followed up, thus discouraging
recourse to the GMC. When Dr Voysey dealt with the patient complaint
receivedin 1987:

“...my feeling was that the GM C would pay no attention whatsoever
to an unsubstantiated verbal complaint, against somebody who until
then had had no suggestion of improper conduct of thisnature.”

During hisevidenceto the Inquiry Professor Forsythe stated that:

“By and large | supported the General Medical Council view that itis
thejob of the employer to deal with their employee asamatter of first
importance, and so they would often await the outcome of the —what
evidencetheemployer wasgoing to dowith the problem doctor before
they would move, but over and beyond that their speed of reactionwas
quite appalling in the old days. It is better now because they are
running in parallel professional misconduct sessions.”

The history of the development of a code of professional accountability
for nursesand midwivesisgivenin Annex 9.

Patient Confidentiality

4.62

Dr Anderson, a GP at the White House surgery, stressed to the Inquiry the
conflict between the GMC’s advice to report concerns about colleagues
performance or conduct, and itsadvicethat patient confidentiality must be
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respected, if the patient was capable of giving or withholding her consent
todisclosure. Speaking of thelatter advice, he said:

“l think it boldly states that if the patient is incapable of giving
consent, then you should do something, and if the patient is capabl e of
giving consent, then you would be in breach of GMC guidance were
you todoit without their consent.”

Hewrote:

“Pre-1994 | believe that the onus was on the patient to make the
complaint to the FPC, GMC or the Police. It was therefore their
choice, and without their consent adoctor coulddollittle... Itisstill the
casetoday that adoctor can do little to take the matter further without
the consent of the patient”

ToDr Maitra:

“if | do forward anything without the consent of the people, | would
breachthelaw... | couldn’'t do anything without patient’s consent”

ToDr Calver:

“1 would a'so have required the patient to put the complaint in writing
and authorise meto take action on their behalf before | would feel able
to act, so asto protect patient confidentiality.”

Thiswas partly anissue of patient autonomy and choice:

“Itisultimately up to the patient to decide whether they wish to take
the matter further.”

Although in 1999, the Courts took the view that patient data that had
been anonymised was no longer subject to aduty of confidence,! thiswas
not clearly recognised before that date. For example, inits guidance upon
the implementation of the 1996 complaints procedures, the NHS
Executivewrote:

“Where anonymised information about patients and/or third parties
would suffice, identifiable information should be omitted.
Anonymisation does not of itself remove thelegal duty of confidence
but, where all reasonabl e steps are taken to ensure that therecipient is
unableto trace the patient/third party identity, it may be passed on for
a justifiable purpose. Where a patient or third party has expressly
refused permission for the use of information, then it can only be used
wherethereisan overriding publicinterest in doing so.”

During the Inquiry, patients suggested that there needed to be a wider
recognition that patient safety was more important that patient
confidentiality.

Disciplinary Procedures

4.69

Disciplinary procedureswere complex, time-consuming and expensiveto
operate. The standard of proof for establishing misconduct on the part of a

Rv Department of Health ex parte Source | nformatics Ltd (2000) 1 All ER 786: (2000) 52
BMLR 65: (2000) 2 WLR 940.
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doctor was ‘beyond reasonable doubt’ so as to match the tests applied by
the GMC. ‘Exporting’ a problem was one solution with certainty of
outcome. As Professor Forsythe commented: “ To deny aproblemiseasier
if responsibility for dealing withit liesat another level.”

‘Exporting’ a problem ensured that a doctor causing concern no longer
worked within one’sown organisation, but did not addresswider i ssues of
protecting future patients; and it encouraged an attitudeto ‘ work around’ a
problem rather than tackling it vigorously. The decision madein 1993 by
the South East Kent Hospitals not to renew Ayling's contract, and the
emphasis placed in subsequent correspondence with Ayling's medical
defence organi sation on the absence of any disciplinary action associated
with thisdecision, isan example weidentified of thisexpedient approach
to resolving problems. As Dr Ann Farebrother said to us, in dealing with
alegations about Ayling's approach to patients attending the family
planning services, she“took the easy way out” in removing hisnamefrom
thelist of approved locum doctorsfor the service.

The NHS reforms of 1992 increased the authority at hospital level to
tackle problems of performance amongst clinicians, and the appointment
of Medical Directorsenhanced this. AsDr Padley explained:

“The reason | wanted to be a medical director to take it forward is
becausel felt that around that sort of timethe systemsthat these people
were trying to use and the way the Health Service was operating, and
the controls and performance management of doctors was very
lacking and it was very difficult for people to make any progress,
giventheway thingswere arranged. Trust status actually did improve
thisagreat dea.”

There were very few policies on the appropriateness of suspension. In
1987, there appeared to be none within the KCH — but thereisno reason to
think that thiswas out of line with prevailing NHS practice. Asfar aswe
know, guidance on suspensions was not generally given until the
Department of Health issued main guidancein acircular sent out in 1994.

In the general practice setting, the picture was no better. In 1998,
complaintsreached the EKHA and it decided to take action against Ayling.
However, the EKHA lacked the power to suspend him prior to histrial or
removal from the medical register. To achieve suspension, it had to
persuade the NHS Tribunal to act. But to Mr Outhwaite — the NHS
Tribunal “was an even more complex set of processes than the GMC.”
He continued:

“..the general view within the land of Family Health Service
Authority, and indeed our predecessor to the family practitioners
committees was that the NHS Tribunal was the last vestige of a set of
practices and approach, which actually was 20 or 30 years out-of-
date, and indeed certainly the experience of other FHSAs, who had
taken issuesto the Tribunal, was that the Tribunal seemed to be more
concerned with protecting the doctor rather than the patient. And so
the reservations | had was | was not entirely hopeful that we were
going to get any form of speedy resolution than that being offered by
theGMC.”
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The limitations of the mechanisms then in place, and the lack of a
sustained focus upon patient safety, are illustrated too by the events
surrounding Dr Harold Shipman’ s suspension from practice. According to
the Shipman Inquiry’sFirst Report:

“ The Police had been attempting for some time to prevent Shipman
from continuing to practise. They had informed the GMC of the
position in August 1998 but weretold that the GMC could do nothing
until Shipman had been convicted of an offence. On 18th August, the
West Pennine Health Authority contacted the NHS Tribunal, which
had power to suspend him, but a hearing by the Tribunal could not be
arranged before 29th September. After that hearing, the Tribunal's
decision to suspend Shipman from practice was not communicated to
the Health Authority until 15th October. The Health Authority was
able to take control of the practice only after the expiration of the
period for an appeal against that decision, on 29th October 1998.”

In the criminal processwhich begunin late 1998, the EKHA took ‘ second
place’ behind the Police and Crown Prosecution Services. Co-ordination
was, on the whole, reasonable, but in the critical case of Ayling's
application for bail before the High Court, communications failed. The
Health Authority wasgiven late notice of the application, and wasnot able
to contributeitsown expertise or viewson the proposed bail arrangements
—despite the fact that it would subsequently be asked to play amgjor role
inmaking them ‘work’.

Preferencefor theUseof Informal Systems

4.76

4.77

4.78

Medical sociologists have observed that doctors, like other professions,
develop informal systems to deal with “problem” colleagues.2 Methods
include not only the ‘quiet word’ but also protective mechanisms such as
shifting work, or certain types of work, away from a weaker colleague.
Such informa methods are more commonly used than formal ones —
partly because of the difficulties in invoking formal procedures, but also
because formal action amost inevitably means raising the problem
outside professional ranks, by bringing it to the attention of managers.
Formal systems are “fallbacks’, invoked only when nothing else works
and the problem istoo disruptiveto betol erated.

The preference for informal methods can been seen repeatedly during the
course of the Ayling story. In the general practice community, it led to a
number of attemptsto ‘ haveaword’ with Ayling such astheinterventions
of Dr Montgomery and Dr Calver, as well as the attempt to invoke the
assistance of the LMC, via Dr Robinson. The events we have described
can be set against research findings, in the form of the view of aregional
general practice advisor, quoted by Rosenthal:

“Problems go on for a very long time. Other GPs may be suspicious but
they don’t want to delve too deeply because if they know too much, they
will haveto take action. So the problem may go on for avery long time. It

Rosenthal, M: “Dealing with Medical Mal practice: the British and Swedish Experience.”
(1987) London: Tavistock.
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has to be absolutely catastrophic and threatening patient harm for
someoneto interfere.”3

In the hospital sector, it took the form of the decision to direct the
complaint from Patient C and her husband to the “ Three Wise Men” or
Special Professional Panel. As a confidential and peer-led body, the
“Three Wise Men” were a semi-formal system, discreet and low-key
compared to the formal complaints process. As Mr Astley explained, “it
was aconfidential procedure.” Asaresult, feedback to patients about any
investigation wasunlikely:

“1 think where the NHS's complaints procedure was in place and
there was feedback required to a patient, that may happen regarding
a medica staff, but in relation to the use of the “Three Wise
Men” procedure, | think thelikelihood of any feedback to the patients
isvery unlikely.”

Absenceof Audit, Supervision or Performance M anagement

4.80

4.81

Inthehospital setting, Ayling was an employeeand wasnominally subject
to the direction of management. However, the self-regulating status of
clinicians meant that, throughout the period of his hospital career,
managers did not have an accepted right to intervene in clinical affairs.
Rather, each clinician was responsible for the adequacy of hisor her own
professional practice and for keeping abreast of medical developments.

There were no appraisal or assessment schemes in operation in the
hospital setting at the time, and no formal or structured requirements to
take part in any form of continuing professional development (although
applications for study leave to attend conferences and meetings were
made periodically by Ayling throughout the 1970s and 1980s when
employed at Thanet and Canterbury Hospitals, and approved by the
hospital authorities). When audit meetingswerefirst introduced at Thanet
and Canterbury —and the Inquiry heard that they werefirst introduced, in
the form of perinatal mortality and morbidity meetings — these followed
the predominant model of the time. Audit was an educational process,
confidential and peer-led. It aimed to improve clinical practice by
discussion and example. But it lacked ‘follow-up’ systemsto ensure that
lessonswere both learned and implemented. Doctorstended to audit what
was easy to study rather than what was important. Furthermore, ‘ soft’
issues concerning patient experiences were regarded as a lower priority
than *hard’ issues concerning adverse clinical events.

Clinical Assistants

4.82

Detail on the role and employment of clinical assistantsin the NHSis set
out in Annex 3 but the status of clinical assistants within the hospital
hierarchy in Kent caused confusion. As Professor Forsythe said at the
Inquiry:

“Clinical assistants, of course, were a very peculiar post in my day.
...they were neither a training job or a proper career job and they
usually had limited contracts. The amount of them that existed varied

Quoted in Rosenthal, M: “ The Incompetent Doctor: Behind Closed Doors” (1995)
Bucking ham: Open University Press.
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enormously acrossthe NHS. In East Kent, it was arather (inaudible)
they werevery prevalent.”

Their status within the medical hierarchy was generally seen as being of
roughly the same level as a registrar, though some thought of them as
being more closely equivalent to a senior house officer. They were not,
however, training posts.

Asaclinical assistant, Ayling was responsiblefor the care of patientswho
were under the overall supervision of a consultant. However, the Inquiry
heard that these consultants did not consider themselves responsible for
supervising Ayling's clinical performance, once histraining had come to
an end. At that point, he was regarded as a professional capable of
operating independently, and calling for consultant help when it was
needed. As Mr Fullman said, he had supervised Ayling whilst still a
registrar and satisfied himself of his competence. But he had then;

“...obtained the MRCOG, which is the United Kingdom specialist
qualification for obstetricians and gynaecologists. He was therefore
considered to beatrained obstetrician and gynaecol ogist, sowewould
not supervise him.”

Further, astime went on, he was increasingly regarded as an experienced
practitioner, and was elected to Fellowship of the Roya College of
Obstetriciansand Gynaecol ogistsin 1985.

The lack of clarity as to responsibility for Ayling’s performance was
compounded by his move into general practice. Thus, in 1993, there was
confusion asto whether any report to the GMC, or other action, should be
initiated by hisemployerswithin the hospital sector, or the KFHSA, asthe
body with responsibility for commissioning family health services and
which had some oversight of local GPs.

Wor kload

4.87

4.88

Thelnquiry heard that Ayling was useful. Hefilled agap, being willing to
provide essential emergency cover at weekends. He enabled clinical
servicesto be maintained, asisevident in hisre-employment asaclinical
assistant in colposcopy in 1987 at Thanet Hospital and for servicesto be
provided on a number of hospital sites, as is apparent from the
circumstancesof hisemployment by South East Kent Hospitalsto provide
cover for consultant staff at the smaller hospitalsin the Unit.

The Thanet and KCH hospitals were understaffed, by the standards of the
present day, and the consultants were stretched ‘thinly’. In such
conditions, there appears to have been little peer contact, and limited
opportunitiesfor regular peer review or learning. We do not consider that
study leave granted on an occasional basis to attend courses, would be
an adequate substitute for these informal methods of avoiding the erosion
of skills.
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The timing and location of Ayling's sessions increased his clinical
isolation. Dr Voysey was asked:

“Q: Going back to Dr Ayling, you have saidinyour statement that at no
time did you have reason to doubt his competence. Is there any
evidencethat you areaware of, again in the case of Dr Ayling, that
suggested that his clinical skills might not have been as carefully
evaluated or scrutinised because of the need to keep him on to
providejunior doctor cover?

“A:Unlesstherewasacomplaint, | don't think that consultantswould
have been involved in his work, i.e. most of it was emergency
surgery, and | don't remember anybody ever coming to watch and
seewhat hedid.”

Isolation was compounded by the number of hours worked. There is
evidence that Ayling himself was overworked, at least at times — in
particular, after he took on commitments as ageneral practitioner aswell
ashishospital sessions.

The Inquiry found it difficult to believe that Ayling’s usefulness did not
compromise the ability or the willingness of those who could and should
have done so to assess critically the service that he was providing, and the
manner inwhich it wasbeing provided.

Chaperones

4.92

4.93

4.94

The role of a chaperone in the conduct of intimate examinations was a
matter of interest to the Inquiry, not only because of the importance
attached to thisas part of Ayling’srevised bail conditions but al so because
of the significance attached to this as part of the ‘coping’ strategies
developed by nurses and midwives to handle their concerns about Ayling
in the hospital setting, and embarrassment and distress caused to patients
and witnessed by nurses in family planning clinics when Ayling
apparently ignored the chaperone policy for the service.

Therole of achaperone is ambiguous. The Inquiry learned of a range of
expectations of a chaperone: to protect a patient from humiliation or
distress, to support and comfort a patient, to protect a doctor and to
identify untoward behaviour. The Inquiry also heard that the presence of a
chaperone could be adeterrent to the disclosure of sensitive and important
clinical information. Professional advice varies on the use of chaperones.
The Royal College of Obstetricians and Gynaecol ogists (RCOG) advises
that ‘ chaperonesshould beavailable’ . The GM C advisesthat ‘ achaperone
shouldbeoffered . Thelack of clear expectation of achaperone’spresence
is compounded by the lack of recognised training for the role — the
differing interpretations by Ayling and the EKHA over what constituted a
‘suitably qualified’ person to act as a chaperone in accordance with
Ayling's revised bail conditions is illustrative of this. An ‘unqualified’

chaperone is not well placed to intervene in an inappropriate clinical

examination: they may offer protection against actsof grossindecency but
not amore subtle form of abuse or misuse of aprofessional position.

Furthermore, the capacity within a GP surgery to provide a chaperone
when requested is limited so that, for example, asAyling indicated at his
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criminal trial, if the practice nurse was unavailable, apractice receptionist
would be called on to provide a chaperone for patientsif required. Staff
resources are clearly a limiting factor on the routine availability of
chaperonesinthe GPsurgery although it wasmade clear to the Inquiry that
staffing levelsin the hospital setting could also pose problems.

The presence of a chaperone did not, the Inquiry was told, apparently
prevent Ayling from acting unprofessionally and nor did the presence of
more senior nursing and midwifery staff apparently deter him from
making distasteful and unprofessional comments. Furthermore, even after
the presence of a chaperone was mandated by Ayling's revised bail
conditionsin 1998, the Inquiry wastold by one patient that the chaperone
whowaspresent at her consultation with Ayling in 2000 was sent out of the
room by himfromtimetotime.

Independent Contractor Status

4.96

4.97

Until the 1990s, the FPC was basically an administrative body, dealing
with ‘pay and rations and little else. It had no responsibility for the
management of GP performance and standards.

In 1990, the KFHSA was introduced as a new organisation with a new
function. The concept of management was introduced for the first time.
However, the new systemstook sometimeto take effect, both structurally
and culturaly. Furthermore, the changes introduced were limited. The
KFHSA and then the EKHA still possessed limited powers of oversight.
This was reflected, for example, in the limited access that Health
Authorities had to practices, which meant (for instance) that they could
not scrutinise the complaints made about them. GPs” annual reportswere
meant to include statistics on the number of complaints made to the
practice. But the figures were not always reliable, and, in any event,
information about the bare numbers was of little value in identifying
problems. There was little monitoring of GPs' performance. The only
routine monitoring was by way of prescribing analyses, which were based
on cost only. The EKHA could only make recommendations, or, where
there were breaches of regulations, report these to the necessary bodies.

“In the case of primary care the independent contractor status
made things more complex and the room for manoeuvre locally
was constrained to that which would be negotiated with Local
Medical Committees.”

“Their contract was negotiated centrally, and our ability to work with
them locally was constrained, the Red Book which sort of governed
how they were paid and other things was fairly circumscribed and,
therefore, if you wanted to do anything out of the ordinary, then that
was arelationship you had to negotiate with peoplelikethe LM C.”

L ocal Medical Committee

4.98

A Loca Medica Committee (LMC) was (and remains) the body
recognised by successive NHS Acts as the professional organisation
representing GPs to the FPC (and its successors). Its membership is
elected by local GPs, anditsfundingislargely derived from acompul sory
annual statutory levy on those GPs. LMCs have a statutory role in the
handling of concernsand complaints about the performance or conduct of
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GPsintheir area, particularly in respect of proposed action over specific
problems of compliance with the terms and conditions of the national
contract. FPCs and their successors have a statutory duty to consult the
LMC on matters affecting GPs' terms of service, complaints and the
investigation of certain matters of professional conduct. As Professor
Forsythetold the Inquiry:

“TheLMC hasadual rolebeing both thedoctors' friend and also hasa
roleto ensurethat problemswith defaulting GPsareaddressed....it has
rather an ambiguousrel ationship with the NHS.”

The part played by the LMC in the Ayling story was illustrative of
thisambiguity.

Ontwo occasions, GPswho had concernsabout Ayling’sclinical practices
spoketo the Secretary of the LM C. Dr Pickeringwent tothe LMCin 1993
with the information from the transfer interviews at the White House
surgery. Dr Calver similarly spokewith the LM C inaround 1996 when he
received troubling information via SEADOC about Ayling. The response
of the LMC to Dr Pickering was to offer a reassurance (subsequently
provedto befalse) that action wasbeing taken. Dr Calver was shocked and
surprised that the LMC was aready well aware of the problem over
Ayling's clinical practice. Certainly Dr Pickering believed that by
informing the LMC of the concerns about Ayling, he had passed the
responsibility for further action on to an appropriate authority However, it
does not appear that the LMC ever contacted the FHSA to pass on their
knowledge about Ayling or the specific information given to them by Drs
Pickering and Calver.

In hisevidenceto the Inquiry, Professor Forsythe observed that LMCs;

“...have a dtatutory responsibility that the Family Practitioner
Committee have to deal with them, but, from the GP's point of view
they were almost their friend and counsel in helping them with
problems. So in that sense, the Local Medical Committee—you could
never be quite sure whether they were thinking of more of the GP's
needs or whether the organi sational needswere moreimportant.”

The statutory role of the LM C isreactive rather than proactive. It hasthe
right to be consulted over the development of policies and procedures
which would affect its GPs, such as the introduction of the complaints
procedure described by Fedelma Winkler in 1996, and it will vigorously
supportindividual doctorsindifficulty. Butitisalsoidentified asabody to
which GPs might take perceived problems of professional or ethical
conduct in their colleagues. Thus, when Dr Anderson consulted his
medical defence organisation in 1998 about what he should do with the
information he held from the White House surgery transfer interviews, he
was asked if the LMC had been approached. Over the years, GMC
guidance to doctors on their professional responsibilities has aso
identified the LM C as a source of advice. But there does not appear to be
any commensurate guidance for LM Cs on what responsibility they might
haveto act oninformation concerning patient safety.
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4103 AsMark Oithwaite commented to the Inquiry:

“...they were jealous guardians of other doctors, [of] independent
contractor status. The nature of LMC interventions differed
depending upon the quality of both the Secretary of the LMC and the
mandate given to them by the Chair and members of theLMC.”

4,104 The Inquiry heard that the practice of LMCs with regard to sharing
information with other organisations has varied, and continues to vary,
considerably across the country. LM Cs stand outside the accountability
framework of the NHS and so are not answerable to the NHS for the
decisionsthey make.

SingleHanded Practitioners

4105 We have discussed the limited supervision of Ayling’swork as aclinical
assistant. As a single-handed general practitioner, Ayling lacked
colleagueswith whom he could have exchanged ideas and information on
a daily basis. This would have been an important means of up-dating
clinica knowledge and practice — an informal form of ‘peer review’.
Wedo not consider that the fact that Dr Ribet, who had retired asapartner
but continued to carry out a number of weekly sessions at the practice,
filled thisgap.

Family Planning Services

4.106 Family Planning clinics have historically been organised on a‘ sessional’
basis, with few, if any, full-time doctors employed, and most doctors
providing only a limited number of sessions per week. This made it
difficult to judge whether doctors were following appropriate and
adequate procedures, as in the case of Ayling. Ayling’s behaviour in the
family planning clinic setting was a particularly acute example of the
wider problem faced by the NHS in *pooling’ information about doctors
who worked acrossanumber of sectors.

Organisational Change

4.107 During the period of the Inquiry, but from the late 1980sin particular, the
NHS has undergone a number of significant reorganisations. There have
been significant changes in roles and in the personnel which have filled
them. Any such re-organisation, whilst aimed at improving patient care, is
likely to have unintended side effects.

4.108 Although Ayling's position within east Kent as a GP and as a clinical
assistant was itself untouched by NHS reorganisations, we believe the
conseguences of thesewere apparent intheway the concernsabout Ayling
were handled. The demise of the Kent AHA in 1984 meant that there was
no overarching body at which similar problems in the hospitals in its
DHAs might be recognised, and the emphasis on independent
management units even within DHAs such as the Canterbury and Thanet
DHA disinclined their managersto shareinformation.
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When the new roles of Medical Advisor to the FHSAs and Medical
Directors within Trusts were established in 1990/1991, the new
incumbents had to define their roles. Dr Savege spoke of the lack of
definition of hisrolewhen he began:

“l went into post with almost a clean sheet of paper and the role
devel oped as experience devel oped.”

Information Sharing

4.110
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One of the conseguences of the re-organisations, and the shifts in
personnel which accompanied them, was a loss of ‘ corporate memory’.
The Inquiry was told that many people who might be sources of
knowledge or history had taken opportunities to move or been made
redundant. Filing systems were fragmented by a series of moves and
handoversto different successor organisations.

A key example of this fragmentation can be seen in the EKHA's
knowledge of events of 1991-1993. When in early 1998, complaints
about Ayling were made, it was not ableto make any linkswith the events
of 19911993, asthe KFHSA’sfile on the matter had not been transferred
to the new health authority. If the EKHA had had this information at the
timewhen they madetheinitial referral tothe GMC, it would have hel ped
to establish apattern of behaviour.

Separate lines of accountability for responding to concerns about doctors
in the primary, community and secondary care sectors meant that it was
difficult to make connections about the performance of doctors who
worked for different organisations. Nor was there clarity on who was
responsible for such doctors, if problems about their performance were
highlighted. The attempt to share concerns about Ayling derived from the
family planning services and the South East Kent Hospitals with the
FHSA 1n 1993, and therelativeinformality of the process, left an uncertain
outcome in terms of responsibility for taking these forward to the GMC
with the consequencethat noformal actionwastaken. Thelnquiry felt that
the FHSA had had the problem passed over to them, despite the evidence,
which would have been required to support areferral to the GMC, being
located in the hospital and family planning services.

The Inquiry was told that the creation of Hospital Trusts in the 1990s
hardened thesefault lines, as some Trustswere more concerned to manage
their reputations than to share information about clinical performance or
other problems.

Sharing information proactively on clinical performance was limited to
informal professional networks, if shared at all. Theresponse of theLMC
to concerns raised by Dr Calver in that they knew of Ayling as the doctor
“who didn’t wear gloves’ when conducting internal examinationsis one
such example.

Experienceof Handling SeriousUntoward I ncidentslnvolving Criminal
Proceedings

4.115

The situation which faced the EKHA in 1998 was a complicated one,
involving many actors. It was aso protracted, not being fully resolved
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until 2000. Co-ordination of the many processes, and the bodies leading
each one, was potentially complex. It involved many patients, the GMC,
the police, the NHS Tribunal, the Ayling and Guildhall Street surgeries,
the Regional Heath Authority and the Department of Health. The
criminal, NHS and GMC processes competed for priority. Health
authority staff lacked not only previous experience of such asituation, but
readily availableadviceon how tohandleit. Therewasalack of guidelines
about sharing information with the police, and, in particular, on the steps
which the NHS bodies should take to avoid being accused of
contaminating evidence or preventing a fair trial. Mark Outhwaite
commented that, although there had been some experience gained locally
asaresult of dealing with the Rodney Ledward affair, that had lacked the
complicating factor of criminal proceedings.

“Where there have not been criminal issuesin play, we have—that has
been easier. Certainly with a previous — the Ledward incident, there
was a much more open approach to the sharing of information,
because at that stagetherewerenot criminal proceedingsgoing on, the
clinicians met with women as a patient group, and indeed, we
specifically as an authority funded the support to create a patient
group, we provided that money. | think, inthisparticular case, again, it
was aworry about contaminating criminal proceedings, and therefore
| would go back to my original point about having a clear protocol
about who deal swith communi cations:. aretheseindividual streated as
complainants in the NHS or potentially are they treated as victims
within the police Victim Support Service, or isthere some mixture of
thetwo? But that isthen effectively communicated.”

The consequence was that patients caught up in this, and staff on the
periphery such asthe Practice M anager of the Guildhall Street surgery, felt
they were left unsupported and uninformed through alengthy and novel
process with an uncertain outcome. Patients in particular commented to
the Inquiry on the consistency of support they received from the Policein
contrast to that offered by the NHS.

Conclusion

4117

In the year of Ayling’s conviction and imprisonment, the Government
produced its plansfor aNational Health Servicethat wasmoreresponsive
to those who pay for and use its services. Many of the themes we have
identified as contributing to the handling of complaints and concernsin
the NHS of the years covered by our Inquiry’s terms of reference have
beenidentified asrequiring further or new action and in Chapter 6 welook
at the NHS today to assess how the changes that have been introduced
since Ayling'strial and conviction might mitigate a repetition of another
Ayling. A key feature of action on organisational and process change in
the NHS since the publication of the NHS Plan in 2000 is the emphasis
placed on putting the patient at the centre of health care services, both in
terms of assuring the quality of their care and learning from their
experience of care.



CHAPTERS
HANDLING OF CONCERNSAND COMPLAINTS

I ntroduction

5.1

We are required by our terms of reference to examine the way the NHS
handled complaints and concerns about Ayling. In previous sections we
have commented on the handling of individual complaints which were
made about Ayling during the period covered by our Inquiry. In this
section we describe the devel opment of NHS complaints procedures and
the proceduresin placein the NHS during the period Clifford Ayling was
in practice. Welook at how these were appliedinthevariousbodiesin east
Kent with responsibility for Ayling, the barriers for patients and staff in
raising their concerns and the policiesand proceduresinthe NHS today.

Principlesof complaintsprocedures

5.2

5.3

5.4

5.5

Until 1996, complaints proceduresin the hospital and primary care setting
were significantly different, reflecting the different history of the
component partsof the NHS.

For a GPR, acomplaint would be investigated by the FPC/FHSA under the
terms of a Medical Service Committee (MSC) which could only
determine whether or not a GP had, by the actions alleged of him or her,
breached thetermsand conditionsof the national contract withtheNHSto
provide adeguate medical care. Thus a complaint was assessed primarily
as a disciplinary matter and non—clinical complaints were effectively
excluded from the procedure. M ost importantly, strict timelimitswere set
so that acomplaint about matters outside the time limit of 13 weeks of the
event occurring which gaveriseto the complaint could only be considered
at al if the reasonsfor the ‘delay’ in raising acomplaint were considered
justifiable (the Inquiry heard from one patient who had her complaint
about her GPrejected on thesegrounds). The complainant was expected to
present the subject matter of their complaint to the MSC in person at a
hearing, at which the practitioner would a so be present.

In contrast, complaints in a hospital setting, where care was provided by
employees, were seen as grievances to be resolved. The 1966 guidance to
hospitals suggested a four stage process whereby oral/informal
complaints should be dealt with by front-line staff, written/formal
complaints by a senior member of the hospital department involved,
referral if unresolved to the hospital administrator and finally, referral to
an independent inquiry or for further investigation by a panel of the
Hospital Management Committee.

A major review of the hospitals complaints procedureswas undertaken in
1976 by Professor Davieswhich found that practitionershad failed to take
complaints seriously; that defensive attitudes to complaints were both
common and detrimental to staff morale(in thiscontext, wewould point to
the decision by two nursing staff in the Colposcopy Clinic at William
Harvey Hospital to resign) and tended to repress grievances (and again,
we draw attention to the evidence presented to the Inquiry by anursewho
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had worked in the Outpatients Department at Thanet Hospital ); and that
inadequate information was available for staff and patients about
complaints procedures and how to access them. The review team also
found that hospital staff had operated the procedureto insulate them from
criticism (aconclusion also evidenced to usin the course of our Inquiry),
that the procedure, by concentrating on principles, was deficient in
operational detail and lacked the rigour of any external review. The
principles which the team identified as those which should govern
complaints handling procedures were that complaints must be properly
investigated, a fair review or evaluation of the allegation made and
remedial action taken or areasoned explanation given asto why thiswas
not appropriate.

The outcome of thisreview was not issued as guidance for the NHS until
1981, athough in the interim the need for publicity about complaints
procedures was recognised, as was the need for assistance in making
complaints together with the importance of recording complaints.
However, the Inquiry was told by witnesses that, for example, it was not
until 1991/2 that extensive publicity was given to how and to whom to
make a complaint in the hospital setting (see SE Kent Hospitals bel ow)
and in the primary care setting, GPs such as Dr Pickering were till
advising patients that the source of information on making a complaint
was contained in their medical card, despite the apparent publicity
organised by the FPC (see Kent FPC and FHSA below). Additionally, as
we have set out in preceding sections, the recording of complaints about
Ayling in the hospitalsin which heworked seemed to usto be desultory.

The 1981 guidance set out a formal process for DHAS to operate (with
referral to the Health Service Commissioner (HSC), a post established in
1973, if acomplaint was not resolved at the District level), overseen by
health service managers. The Department of Health also recognised that
oral/informal complaints could be no less weighty than written/formal
complaints and that what constituted a formal complaint should be the
wishes of the complainant to havetheir grievanceinvestigated by asenior
member of staff and/or to have awritten or oral explanation. The value of
meeting with complainants to discuss a complaint as part of the
investigation process was also emphasised. However, this procedure did
not apply to complaints about family practitioners so, for example, whilst
the time limit for making a complaint about hospital and community
health care serviceswas set at ayear, the 13 week limit wasstill in placein
relation to complaints about GPs.

This guidance contained the first reference to the right of staff to be fully
informed of the detail s of allegations made about them from the outset and
to be given the opportunity to provide an explanation.

Following the 1976 review, the Joint Consultants Committee of the BMA
and Royal Collegessuccessfully lobbied for aseparation of proceduresfor
clinical and non-clinical complaints, which also excluded manageria
oversight of theinvestigation of clinical complaints. The 1981 procedures
distinguished between clinical and non-clinical complaints, leaving
clinica complaints to be overseen exclusively by clinicians, although an
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independent professional review (which was seen as a ‘clinical
consultation’ rather than a judicial process) could be convened by the
Regional Medical Officer if resolution wasnot achieved at aDHA level.

In 1991, thefirst Patients' Charter was published for the NHSwhichwasa
product of the wider recognition of the growing imperative of ‘ consumer’

valuesin public services. Patients' rights and responsibilitiesin the NHS
were defined for the first time, including the right to have complaints
about hospital careinvestigated and to receiveafull writtenreply fromthe
hospital’s Chief Executive.

The 1981 procedures remained in place until 1996, when acommon two-
stageprocedurefor dealing with all complaintsabout hospital and primary
care services was introduced. This followed a further review of NHS
complaints procedures, chaired by Professor Wilson. The Wilson
Committee identified a number of deficiencies with the previous
complaints procedures: lack of knowledge about how to complain, ways
in which people were deterred from complaining, lack of satisfactory
responses and waysin which complaints were handled which appeared to
increase rather than reduce acomplainant’s sense of grievance. Principles
for handling complaints articulated by the Wilson Committee and
embedded in the new procedures were that grievances were best resolved
at alocal level by those responsible for the services being complained
about, that resolution and satisfaction were most likely to be secured with
rapid, personal and informal responses and that appealsfromalocal level
should be the exception and agreed locally. For primary care, this
guidance finaly acknowledged the distinction between complaints
procedures and disciplinary procedures and gave patients the right to
complain directly about their GPand removed the 13-week timelimit.

All hospital Trusts, GP practices and health authorities were required to
put in place the two stage procedure: local resolution and referral to
a convenor for a decision as to whether an independent review panel
would assist inresolving disputedissues. However, GPswerenot required
to report to the DHA the subject matter of complaints which had been
satisfactorily resolved at the practice level, but simply the number of
such complaints.

At the same time, the role of the HSC was extended to include clinical
complaintsand all primary care services.

In summary, we would characterise the principles underlying the various
procedures for handling complaints and concerns over the period of the
Inquiry’stermsof referenceas:

e dggnificantly different philosophies underpinning complaints about
hospital staff and GPs, although a patient might have concerns about
the management of their related carein both settings

e proceduresdriven by processrather than outcome

» theslow emergence of managerial responsibility for theinvestigation
of complaints and a recognition of their value in assessing quality of
care
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» arelatively recent acknowledgement of complaints as a way for
patientsto become better informed about their care

e an emphasis on informa resolution close to the source of the
complaint with limited external scrutiny

» arelianceon professional self-regulation

We discuss below the barriers these formed to making complaints whilst
Ayling was practising.

Responsibility for Complaintsproceduresin East Kent

Kent Family Practitioner Committee (FPC) and Family Health Services
Authority (FHSA)

5.16

5.17

5.18

5.19

5.20

As described above, formal complaints about Ayling as a GPwould have
had been considered by the Kent FPC/FHSA until 1996 as a matter for
consideration by a MSC, had they been made within the set time limit.
Membership of the MSC was balanced between lay members of the
FPC/FHSA and professional members nominated by the Local Medical
Committee. In effect, apractitioner’s actions would have been judged by
hispeers.

The organisation of Service Committees was the responsibility of the
Administrator and subsequently the General Manager. From the time
Ayling entered general practicein 1981 until 1985, Kenneth Holman was
the Administrator. He was succeeded by his deputy, David Homeshaw
who was in turn succeeded by the FHSA's Medical Director, Dr Peter
Savege, in October 1992. Dr Savege remained the acting Chief Executive
of the FHSA until April 1993 when Fedelm Winkler was appointed as
Chief Executive.

In 1996, the Kent FHSA was abolished and itsresponsibilitiestransferred
to new DHAs. Mark Outhwaite was appointed as Chief Executive of the
East Kent DHA and remained in this post until 2002. The Director of
Corporate Affairs, Richard Murrells, was responsible to the Chief
Executive for handling complaints and his team included a Complaints
Manager, Cathy Bolton. All complaints were channelled through the
complaints team in order to ensure a central overview of their
management and handling. The Director of Healthcare Development had
the responsibility for the administration of the statutory and regulatory
functions relating to primary care practitioners, including disciplinary
issues. From 1996, Jacqui Stewart held this post.

Information on how to make a complaint was printed on the medical card
issued to every NHS patient registered with a GP, and additionally was
available from libraries, post offices, Citizens Advice Bureaux, genera
practitioners, the Kent FPC/FHSA and Community Health Councils.
Until 1996, there was no requirement for GPs to display or provide
information on complaints procedures.

If apatient contacted the FPC/FHSA, they would be informed that their
complaint would haveto beinwriting beforeit could be dealt with, which
was required by the regulations governing Service Committees.
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In 1987 or early 1988, the FPC implemented an informa complaints
procedure, which was designed to enabl e the investigation of complaints
which did not apparently concern apotential breach of aGP's contractual
terms and to make complaints procedures more accessible.

If a complainant wished to have a complaint considered informally, a
conciliator would meet with the complainant and the practitioner,
separately. The conciliator would be provided with all relevant
correspondence between the FPC and the complainant, and could refer the
complaint back totheformal processif heor shejudged it inappropriateto
attempt conciliation.

At the end of the process, the conciliator would submit a formal report
to the FPC and the complainant outlining the result. No details of
the conciliation process were made public and any notes destroyed.
The complainant would be asked to sign a formal confirmation of
their satisfaction with the outcome, and if they remained unsatisfied they
could request that their complaint be considered through the formal
process, if it was judged to allege a potential breach of a GP'sterms and
conditions of service.

In 1993, the Kent FHSA initiated a pilot programme for a practice-based
complaints procedure and from this devel oped a Kent-wide model which
wasaprecursor to the national model introduced in 1996. The Kent FHSA
would accredit practices with staff trained in handling complaints, and
each practice would display notices explaining the complaints procedure.
The practice would explain to a dissatisfied patient that although they
had the right to an investigation by the FHSA, the practice would seek
to investigate and resolve complaints within the practice. In exchange,
Kent FHSA would refer all complaints back to the practice for resolution
unlessthe patient disagreed. Thisschemewas supported by theKent LMC
and CHCs.

The scheme was rolled out across Kent during 1994 and 1995, with the
FHSA Complaints Manager and the LM C Secretary devel oping atraining
package which included forms, checklists and model response letters.
Following training, apracticewould haveatria period and would only be
certified following an additional assessment.

Kent & Canterbury and Thanet Hospitals

5.26

Thelnquiry has been given no details of the staff responsiblefor handling
complaints at the Kent & Canterbury and Thanet Hospitals whilst Ayling
was employed as a clinical assistant in these hospitals from 1974-1988,
nor of the application of complaints proceduresin these hospitals.

South East Kent Hospitals

5.27

WithintheWilliam Harvey Hospital, whereAyling wasaclinical assistant
from 1984 until 1993, the Director of Nursing Services, StellaJames, had
the responsibility for complaints procedures from 1985 until 1990. From
1989 until 1991, Mrs Gwynneth Richards was the Unit General Manager
of the South East Kent Hospitals Unit, and was based at the William
Harvey Hospital. She took on directly the responsibility for handling
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complaints. In 1991, Mark Addison was appointed UGM and remained so
until he was appointed as Chief Executive of the new South Kent
HospitalsNHS Trust in 1994.

Mark Addison delegated the responsibility for handling complaints to
Mrs Merle Darling. Mrs Darling had been the Assistant Director of
Nursing Services (Midwifery and Paediatrics) of the SE Kent DHA from
1984-1989 and in 1989 she became the Director of Nursing Servicesand
Quality Assurance for the South East Kent Hospitals Unit. In 1991 she
becameresponsiblefor the handling of all complaintswithin the Unit.

MrsDarling’srecollectionwasthat prior to 1991 and the publication of the
Patients Charter there had been no forma procedure for handling
complaints. At that point, posterswere put up advising patientsthat if they
were dissatisfied with their care, they should write to her. From then the
percentage of written, as oppose to verbal, complaints increased.
She would acknowledge and investigate the complaints, and draft areply
for Mark Addison (who would sign the final letter) with whom she had
a weekly meeting. Complaints were usually on the agenda in these
meetings and she kept him informed about every formal complaint with
which she dealt.

Barriersto Making Complaints—Patients

5.30

531

5.32

5.33

Within primary care, we have concluded that there were three major
systemic barriers to patients feeling confident about making a complaint
about Ayling’s conduct of examinationsin hissurgery.

First, until 1996, the most evident barrier to making a complaint about a
GPwasthe narrow definition of acomplainti.e. it had to alege that a GP
had breached the terms and conditions of the national contract, and the
formality of the process.

Complaintswhich might have reached the FPC or FHSA would have been
requiredto beinwriting and within 13 weeksof the eventsoccurring about
which a complaint was being made. The Inquiry heard from a patient
whose complaintswas deemed to be ‘ out of time' and therefore rejected.

A preliminary judgement then would have to have been made as to
whether a complaint about the way in which for example, Ayling
conducted his examinations suggested that this was a breach of the
regulations governing his contract with the NHS in order to proceed to a
hearing of the M SC. IntheInquiry’sexploration of the complaint made by
Patient F, it was apparent that the way in which her complaint was
expressed did not suggest to its recipient that thiswas such amatter. The
M SC would then have to determine through questioning both the patient
and practitioner whether there was evidence of sufficient clarity to justify
disciplinary action, bearing in mind that the practitioner had the right of
appeal against the M SC’sdecision. Thelnquiry has heard that Ayling was
perceived to be an isolated and ol d-fashioned GP, and in Annex 1 we have
set out an informed view of the gradual changes in clinical practice in
relation to, for example, the prescribing of oral contraceptives and the
determination of pregnancy. Ayling's clinical practices could have been
defended inthe professional context of an MSC.
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Secondly, as complaints were handled as disciplinary matters, patients
would be required to present their complaint in person to the M SC and be
challenged on their allegations by the practitioner or their representative.
The burden of proving a case for disciplinary action rested with the
patient. For any patient, this would have been a daunting prospect and
even more so when the subject matter of the allegations was as intensely
personal and distasteful asthose concerning Ayling.

Thirdly, the system was reactive and did not allow for approaches to be
madeto patientsto elicit their complaintsand concerns. We recogni sethat
the role of the FPC and FHSA until 1996 was to administer a complaints
procedure which, despite its name, was in fact a disciplinary procedure
over which it had very little or no authority for independent action.
The handling of the Police casein 1991 isillustrative of this. Action could
be taken by the FHSA if the complaint was treated as a matter for
professional advice within the remit of the Medical Director but not as a
complaint without the patient’s personal involvement.

Within both the primary care and hospital settings, there was a perception
amongst staff that acomplaint required to beinwriting to form the basis of
an investigation. Whilst there was some justification for this in the GP
setting, in the hospital and other service settings we believe this was
caused by aconfused interpretation of oral and informal complaints as set
out in the 1976 complaints procedure, and not clarified until 1981. The
consequence was that staff who heard from patients of their concerns
about Ayling's manner and conduct felt that they could take no action
unless these were described in writing, as evidenced by the response Val
Doddsreceived when she spoketo her managers about the concerns about
Ayling she had heard from patients attending family planning clinics.

Similarly, those who |earned from hospital patientswho wished to remain
anonymous of concernsabout Ayling believed that these complaintscould
not be investigated without knowing a name, and that the patient’s wish
for confidentiality and to remain outside a formal complaints procedure
should be respected. Action could only betaken through other routes such
as the expediency of Ayling's rolling contract, as was the case at the
William Harvey Hospital in 1987 and Thanet Hospital in 1988. We have
touched on the issue of patient confidentiality in handling complaints
which patientswerereluctant to put inwriting in previous sectionsand the
NHS Executive guidance of 1996 regarding the breach of confidentiality
only where there is an overriding public interest, and we recognise the
difficulty that the wish for anonymity presents in operating a process to
resolve grievances that is fair and equitable. This is the dilemma which
Dr Voysey very clearly described to the Inquiry over the anonymous
complaint shereceivedin 1988.

Until 1991, the exclusion of managers and external scrutiny from
complaints handling meant that complaints were dealt with by clinicians
as a matter of individual “technical” failure to be contained within the
profession rather than drawing out wider implications. Thus the
complaints made by Patient | and her husband in 1980 were directed by
Mr Fullman at Kent & Canterbury Hospital towardsthe confidential, peer
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review of the “Three Wise Men” procedure, itself limited to evaluating
whether there was any underlying health reason for the actions of the
doctor referred to them, rather than to the complaints procedure operated
by the hospital administrator. Similarly, Mr Patterson dealt with the
complaint made by Patient D at Thanet Hospital in 1981 in a way that
diminished the patient’sexperienceto aclinical mishap.

Finally, we heard from GPs who were made aware by their patients of
concerns about Ayling that they felt they could not act without breaching
patient confidentiality.

Barriersto Making Complaints— Staff and Colleagues

5.40

541

542

The single most important barrier to staff such as nurses and midwives
formally expressing their concerns about Ayling was the absence of any
formal procedure for doing so. When they did so, the only route was to
their immediate manager, as was the case for the nurses working in the
Colposcopy Clinic at William Harvey Hospital, or to a consultant, as
Penny Moore did at Thanet Hospital in 1980, or through informal
collective action, such as the petition or letter the Inquiry heard was
circulating amongst midwives in Thanet Hospital in the late 1970s. For
nursing managers, there was no guidance as to how to handle the
information they were given. Responses varied, as we heard, from
attemptsto observe Ayling's behaviour directly to denia and rejection on
the basis that nothing could be done. Professional guidance to nurses and
midwives did not provide clear guidance on what to do about concerns
about acolleague or fellow-professional until 1992.

It was not until 1993 that formal guidance was given to the NHS on
concerns at work and subsequently developed into the policies and
procedureswe have set out in Annex 8.

For medical colleagues, such as other GPs and doctors working in the
family planning services, the only guidance was that from the GMC. As
we have discussed previoudy, until 1995 this was ambiguous and until
then, it suggested that reporting concerns about afellow doctor should be
tempered with caution about denigration and defamation. The
conseguence of this equivocation on decisive action was expressed very
clearly toushby, for example, Dr Pickering in hisevidenceto the Inquiry.

TheNHSToday

543

5.44

We outlinein the next chapter of our Report the changesin the last decade
to the importance the NHS now places on assuring high quality and safe
patient care. Thisdevelopment has been matched by an equivalent growth
in acknowledging patient experience as a valued contribution to
improving health care. Complaints are now seen as a part of the wider
“learning” for the NHS, and take their place alongside patient satisfaction
surveys and clinical audit as a source of information to manage risk and
improve service quality.

Generating confidencein the complaints system, that is, enabling patients
to believethat their complaint will make a difference, requires patientsto
be given support in navigating an unfamiliar system, and an advocate
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where necessary. Until 2002, independent Community Health Councils
provided this. With their demise, these functions have passed to the NHS
for local implementation as part of awider drive to promote public and
patient involvement in health care [Involving Patients and the Public in
Headthcare, DH, 2001]. The transition has not been smooth and the
emergence of fully formed structuresto provide support and advocacy for
patientsin their dealingswith the health care systemisnot yet compl ete.

The two services established to assist and advise patients following the
dissolution of CHCs are the Patient Advice and Liaison Services (PALS)
and the Independent ComplaintsAdvocacy Services (ICAS).

PAL Sareintended to provide users of theNHSin each NHS Trust with an
identifiablepersontowhomthey canreadily turnif they haveaproblemor
need information whilst using services. PALS staff act as independent
facilitatorsto handle patient and family concernswith direct accessto the
Chief Executive, and are expected to be catalysts for service change and
improvement. There is alinkage between PALS and clinical governance
systemsin Trusts.

Animmediateissue which has surfaced in devel oping PAL S has been the
difficulty for PCTs of providing this service in GP surgeries within a
limited resource of time and trained staff; within a hospital setting the
visibility of PALSismoreevident.

We heard that PAL S officersare acting to support patientsat thefirst stage
of raising aninformal concern. They might, for example, seethat anissue
was discussed by arranging a meeting with the clinicians concerned. In
their role as supporters of patients, PAL S officers might take independent
clinical advice before such a meeting. However, if aformal complaint is
submitted, PAL Sisexpectedto ‘ bow out’, inorder to avoid confusion. But
it should refer patientsto other sources of support available, suchasICAS.

A further difficulty has been that PALS were established in advance of
ICAS. ICAS are intended to help individuals through the formal
complaints system should they prefer not to work directly with those staff
in NHS Trusts responsible for handling complaints. The intention behind
ICASisthat patients should have access to advocates who will be able to
support and befriend them when they face any difficultieswithin the NHS
systemandwishtocomplain. Itisfor patientsto defineand control thelevel
and formsof support whichwould assist them. Thehelpwould beavailable
to support patients through al forms of complaints processes —including
regulators, such asthe GMC, who do not form part of the NHS itself.

Accessto ICAS may be by referral from PALS or other local or national
mechanisms, including NHS Direct and local health websites.

The Inquiry heard that, although the intentions behind ICAS are to be
applauded, it faces two major difficulties. The first is practical: the
recurring problem of resourcing. We heard that ICAS has insufficient
money. Thesecond and morefundamental problemrelatestothedifficulty
of separating ‘ health’ from other social problems. We heard that patients
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who approach ICAS might well, in many cases, suffer from awiderange
of social needs— housing problems, or social security benefits claims are
examples. If so, the | CAS advocate would be expected to deal only witha
small part of the whole. Each advocate would be torn between supporting
the client with only afragment of their life, or taking on wider issuesthan
they were funded, trained or supervised to address. In these
circumstances, we heard calls for the government to develop a cross-
public sector approach to the devel opment of advocacy services.

The third anxiety about the future of ICAS concerns the ability of
advocates to reach those parts of the community who are most in need
of help, but least likely to bring complaints or to accesstheir services.t

ProgressThusFar
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Mark Outhwaite commented:

“Theissue for meisthat you could do as much asyou like in terms of
structural issues. | think thereisamajor cultural issue which needsto
be addressed. Itisclearly anincredibly difficult thing, particularly for
awoman in this situation to raise an issue, and therefore — that is as
much about having a receptive culture as it is about any form of
organisational change. And so my caution would be, is that just the
creation of PALS or an independent sort of conciliation and advisory
service, or whatever itiscalled, isnot asolution. It ispart of asolution
set, some of which routes its way back as far as doctors' training,
approachesto clinical governanceand arange of other things. Itispart
of theplan.”

CHI hasaparticular commitment to ensure that the perceptionsand views
of patients, carers and service users are reflected in its work, and in any
inspection it assesses how the NHS has succeeded in thisobjective.

In the acute sector, CHI has found that: “very few Trusts are routinely
involving patients and relatives in the development of services and
policies. Thereis a general shortage of information for patients on their
care. What thereisoften not accessible. Many barriersstill exist to patients
and staff making complaints.”2

In addition, in arecent announcement, John Reid spoke of introducing ‘ patient advisors
into the surgery:

“We need to recognise that not everyone hasthe same social capital. Some people know
the system, some peopl e are educated, some people are confident, and some are articul ate.
To make the choice meaningful you need to have patient adviserswho will help people
through the choices. You need to perhaps allow aday for them to go back and reflect.
...Wefully intend to be bringing in patient advisersto hel p those people who perhaps are
less confident or know the system lesswell. We aretrying to make surethat in every
surgery we devel op people who will be advising patients.”

CHI website. CHI isnot ableto comment on the primary care sector, asit hasnot to date
gathered asignificant amount of good practicein primary care.
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In 2003, further reforms of the 1996 procedures were announced?.
Annex 10 providesan outline of the proposed new procedures. A review of
the proceduresin 1999 had found, in common with the Daviesand Wilson
reviews, that complainants wanted a system that:

e wassimpler touseand easier to access

e resolved complaintsquickly

» opened up the process, making it more independent where appropriate

* was more responsive to the outcome of complaints so effective
improvementswere made asaresult.

Theproposalsin*“Making Things Right” included:

» changing attitudes to complaints, by improving communication and
‘customer care’ in Truststhrough enhanced training

e better and readier access for patients to information about treatment
and care, through the development of a National Knowledge Service
whichwill provideinformation reflecting best clinical practice

e gathering patient feedback systematicaly, through PALS, and
through mechanisms such as patient comment cards and surveys

e integrating information from complaints into the wider system of
quality assurance

» improvinglocal resolution viaa‘ Good Practice Toolkit’

e promoting conciliation and other forms of aternative dispute
resolution, through the development of national standards and
accreditation for conciliation providers.

e establishing ICAS.

* making CHAI and the Commissionfor Socia Care Inspection (CSCI)
responsible for the Independent Review stage of the complaints
procedure. Thiswould place the review stage of the procedure in the
hands of ademonstrably independent body.

Further, it was proposed that patients should be giventheright to complain
directly to their PCT — either informally through PAL S or formally to the
complaints manager — when they had concerns about a family health
servicespractitioner but did not wish to raisetheseissueswith the practice
directly. PCTs would be responsible for seeing that the complaint was
addressed or investigated formally.

The timetable for the introduction of these changes has been dictated by
that of the primary |l egislation required to establish CHAI fromApril 2004.
In addition, the Department of Health has stated that the complaints
handling system would be considered further, in the light of the Chief
Medical Officer’s recommendations for reform to the system for dealing
with clinical negligence claims in “Making Amends’, published in
June 2003.

DH February 2003: Making Things Right
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“MakingAmends” set out proposalsfor reforming the approachtoclinical
negligence in the NHS. The analysis of the weaknesses of existing
systems included those of the 1996 complaints system. The central point
was that both complaints systems and litigation structureswere adding to
thedistressfelt by patientswhen a serious medical accident occurred, and
failed to provide the remedieswhich they wanted.

Proposals were set out for reform. Central was the suggestion that aNHS
Redress Scheme should be set up to enable investigations when things
went wrong, and to provide remedial treatment, rehabilitation and care
where needed, as well as explanations and apologies; and financial
compensation in certain circumstances.

“Making Amends’ noted that harm to a patient could cometo light in a
number of ways: from an adverse incident, from a complaint or from a
claim by asolicitor. In all cases, the proper response was an investigation
of the incident; the provision of an explanation to the patient, and an
apology if appropriate; some compensation; and the development and
delivery of aremedial care package. Thereport envisaged that the Scheme
would be administered by a renamed NHS Litigation Authority
(NHSLA), performing functions such as the assessment of claims, the
management of the financial compensation element, and monitoring the
provision of care and rehabilitation packagesat alocal level.

Accessto the Schemewould thereforefollow upon alocal investigation of
anincident or complaint; or following an investigation by authoritiessuch
as CHAI or the Health Service Ombudsman — the Scheme's employees
would not carry out the primary investigation. However, “Making
Amends’ noted the need to strengthen local investigations, noting that,
despite the NHSL A guidance summarised above, claimants and patients
were not receiving what they regarded as genuine apologies or full
explanationsin all cases.

Thus, it recommended that new standards should be developed for after-
event or after-complaint management by local NHS providers. These
would cover matters such asthe need for afull and objectiveinvestigation
of the facts of an incident, the need for a full and non-technical
explanation, an apology if something had gonewrong, and aspecification
of the action being taken to prevent reoccurrence. ‘Where a service
improvement is being implemented, the patient or family should be
invited back to the hospital to see or hear about it when implementationis
complete.” Within each Trust, an individual at Board level should be
identified to take overall responsibility for the investigation of and
learning from adverse events, complaints and claims, and compliance
with the standards would be subject to scrutiny by CHAL.

“Making Amends’ repeated the recommendation made in ‘Getting it
Right’, that NHS staff should receive enhanced training in communication
in the context of complaints handling. It also proposed that anew *‘ duty of
candour’ should be introduced, by legislation, to require al healthcare
professionals and managers to inform patients where they become aware
of apossibly negligent act or omission. Thiswould give statutory forceto
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theprovisioninthe GMC's* Code of Good Medical Practicefor Doctors’.
Accompanying such a regquirement would be provisions providing for
exemption from disciplinary action by employers or professional
regulatory bodies for those reporting adverse events — except where the
healthcare professional had committed a crime or it would not be safe for
him or her to continueto treat patients.

Finally, the report recommended that the rule which requires an
investigation under the NHS complaints procedure to be stopped if the
complainant startsalegal action should be dropped.

Thereport proposed that the Scheme be piloted and devel oped within the
hospital community health services, initially. After evaluation, it would be
possible to assess whether it should be extended to cover family health
services. Thus, for the moment, the situation in which claims against
general practitioners were handled by the medical defence organisations
would remainin place, consistent with the contractual statusof GPswithin
theNHS. Since GPsarenot direct employeesof theNHS, liability for their
actions is not covered by the NHSLA but through individual insurance
with one of the two commercial medical defence organisations.

Conclusion

5.68

5.69

5.70

The systems in operation during the period of the Inquiry’s terms of
reference for investigating complaints and concerns have twice been
subject to detailed analysis, review and reform and await implementation
of athird review.

We have described in considerable detail the current proposals to amend
the NHS complaints and associated procedures because we support the
intention underlying the current proposal sto make the complaints process
for patients easier, more responsive and evident in prompt remedial action
for theindividual and in systemic learning for the organisation — aspects
which we found lacking in the contemporaneous handling of complaints
and concerns about Ayling. However, since these have not yet been
enacted, we cannot comment on their potential efficacy in dealing with
complaints such as those relating to Ayling’s manner and behaviour in a
clinical setting. We would reiterate that the greatest barrier to formal

complaints about which we heard during the Inquiry was the patients

lack of a benchmark by which to judge their experience, and that
when complaints were made and investigated, each was treated
individually and theinformation from these not connected either within or
across organisations.

We therefore believe that in developing an integrated system from the
proposals in “Making Things Right” and “Making Amends”, particular
attention must be paid to the development of those proposals which
concern the context of acomplaints procedure rather than the procedures
itself. Wedeal in more detail with thisin our final recommendations.
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CHAPTERG6
THE NHSTODAY

I ntroduction

6.1

6.2

6.3

6.4

In the last five years the organisational changes in the NHS which are
described in Annex 1 have been matched by a shift in emphasis towards
assuring the quality of patient care and patient safety, and ensuring the
patient’s experience of care is built into the organisation of local health
care. Thefocus of care has moved from the hierarchical and paternalistic
model described to us during the time Ayling wasin practice towards one
of team working where the patient is seen as an informed partner. For
example, thelnquiry heard that in the South Kent Hospitals Trust it isnow
the practice to conduct a‘ debriefing’ of awoman who has been admitted
to the maternity unit. This provides an opportunity for comment, both
positive and negative. It was not the practice at the time when Ayling was
aclinical assistant in those hospitals.

The Inquiry is required to make recommendations, in the light of past
events, that will result in improvements to current policies and
procedures. To do so, we need to sketch out the main developmentswithin
the NHS since that date. This is not an exhaustive account: the focus is
upon those systemsthat arerelevant to the Ayling story. Inlooking at each
one, we have tried to assess what difference it would have made to the
eventswe havedescribed. We arelooking to seewhether there are systems
now in place within the NHS that would either prevent another Ayling
from practising, or would make sure that action was taken quickly, when
problemswereidentified.

Two key documents published in 2000 set out the framework for the new
focusof theNHS: ‘ TheNHSPlan’ and * An Organisation withaMemory’.
The former set out an agenda for change in the NHS which would
“redesign the NHS around the needs of the patient”, and the | atter aseries
of measuresto developa“ modern NHS... constantly alert to opportunities
to review and improve performance’t. Not only was there an explicit
restatement of NHS values but a concern to ensure greater uniformity of
good practicethroughout the NHS, so that outcomes, practicesand results
for patients did not vary greatly across the country. Trusts whose
performance was poor would receive special attention until standards
rose; Trusts whose standards were good would be eligible for further
investment in developing high quality services. An example of the
expectations of Primary Care Trusts in the NHS of today and the way in
which achievement of theseismeasured isgiveninAnnex 11.

From these, we have drawn out a number of principles which seem
pertinent to the establishment and development of procedures which
today would ensure action was taken over the concerns and complaints
about Ayling when they werefirst expressed. These are:

TheNHSPlan (2000): A Plan for Investment, A Planfor Reform; Building aSafer NHS
for Patients (2001): Implementing An Organisation with Memory — The Report of an
Expert Group on Learning from Adverse Incidents, chaired by the Chief Medical Officer
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* Monitoring and Accountability

e Quality Assurance and Good Practice

e Patient Safety

e Patient Empowerment and Involvement:

e Creating incentivesfor good performance and good outcomes.

We discuss these below, together with our assessment of their potential
impact on events had they beenin place when Ayling wasin practice.

Monitoring and Accountability

6.6

6.7

6.8

6.9

6.10

6.11

6.12

The drive to establish quality assurance processes within NHS
organisations has gathered pace over the last five years and is now
embedded in a series of interlocking regulatory bodies with the
responsibility to identify and address poor performance. These
organisations can be described, generically, as public bodies for the
regulation of health care and professional associationswith public duties.

TheNational Institutefor Clinical Excellence (NICE, establishedin 1999)
has the responsibility to provide authoritative guidance to the NHS on
best clinical practice, based on the appraisa and synthesis of
research evidence.

The National Patient Safety Agency (NPSA, established in 2001) has
the responsibility to gather information from the NHS on adverse
incidents and ‘near misses’, learning lessons and ensuring these are
fed back to health care providers and into the treatment that is organised
and delivered.

TheNational Clinical Assessment Authority (NCAA, establishedin 2001)
provides support for NHS bodies which have concerns about individual
doctors, will take referrals, carry out targeted assessments and make
recommendationsto the referring organisation.

The Commission for Health Care Audit and Inspection (CHAI,
established 2004), now known as the Health Care Commission took over
the responsibilities of the Commission for Health Improvement (CHI,
established in 1999) for undertaking clinical governance reviews,
investigating instances of serious failure, advising the NHS on good
practice, checking compliancewith NICE guidelinesand publishing NHS
performance ratings, together with the part of the Audit Commission’s
responsibility for undertaking ‘value for money’ studiesinthe NHS.

Alongside these sits the General Medical Council (GMC, established in
1858) with four key functions: to promote good medical practice, to keep
an up-to-date Register of qualified doctors, to promote high standards of
medical education and to take action if it has doubts about whether a
doctor should remain on the Register.

The GMC itself is subject to review by the Council for Regulation of
Health Care Professionals (CRHP, established in 2003). The NHS Plan
(2000) identified the need for an overarching regulatory body to co-
ordinate the existing professional self-regulators.
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6.13

6.14

6.15

6.16

CRHPcoversanumber of regulators, includingthe GM C, the Nursing and
Midwifery Council and the Health Professions Council. It is expected to
scrutiniseregulators’ performance, and publish an annual report uponthis.
It will seek to ensure that regulators work in a consistent manner, with
good practice shared and used to generateimprovements acrossall.

These bodies are formally committed to sharing information and have
agreed between them Memoranda of Understanding, which set out which
body takeswhat action in relation to information on poor performance.

A new NHS Modernisation Agency has been established to support the
implementation of best practice: thiswill beinstrumental in, for example,
“developing organisational capacity and competence in PCTs and
SHAs...and strengthening the management of performance of complaints
handling” (“Making ThingsRight”).

NHS Trusts are now subject to closer routine externa scrutiny of their
performance aswell asthe independent investigation of untoward events.
This, taken together with the internal monitoring of service quality and
individual clinical performance we describe below, might haveidentified
particular problems and continuing concerns about Ayling in the hospital
setting, and earlier and more positive action taken to remove Ayling from
unsupervised clinical practice. However, the absence of contemporaneous
records of problems and concerns which we identified during the Inquiry
would have diminished the potential for such action. Furthermaore, within
the setting of Ayling’'s general practice, as a single-handed GP the major
source of information about concernswould still be patients.

Quality Assurance

Clinical Governance

6.17

6.18

A new concept of clinical governance, which aimedto draw many ‘ quality
initiatives' together, was launched in 1999.2 A description of the place of
clinical governance in the NHS today is given at Annex 12. Clinica
governance is a systematic approach to quality assurance and
improvement, defined as:

“ Aframework through which NHS organi sations are accountabl e for
continuously improving the quality of their servicesand safeguarding
high standards of care by creating an environment in which excellence
inclinical carewill flourish.”

The basic components are ‘ a coherent approach to quality improvement,
clear lines of accountability for clinical quality systems and effective
processes for identifying and managing risk and addressing poor
performance.’® The idea of clinical governance is to introduce a
culture where health professionals routinely think: ‘How could my care
be better? 4

HSC 1999/065: ‘ Clinical Governance: Quality inthe New NHS'
[DH website].

Roland, Baker: “Clinical Governance: A Practical guidefor primary careteams.” (1999)
National Primary Care Research and Development Centre.
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6.23

6.24

Clinical governance arrangements were underpinned by a new statutory
“duty of quality’ placed on all health authorities and NHS Trusts by the
Health Act 1999, s18. This required each to “put and keep in place
arrangements for the purpose of monitoring and improving the quality
of health care which it provides to individuals’. The duty to set up
clinical governance systems applies not only to hospital Trusts. Within
the primary care setting, Primary Care Trusts are expected to support
genera practitioners to develop clinical governance systems within
their practices.

Clinical governance is not of itself designed to deal with poorly
performing doctors. The aim of clinical governance is to prevent poor
performance in the first place by ensuring the development of
professionalsand offering support to those who need it.

Since beginning itswork in 2000, CHI has published clinical governance
review reports on most acute and specialist Trusts, most ambulance trusts
and some mental health and Primary Care Trusts. A CHI clinica
governance review assesses the Trust across seven components of
performance:

e risk management

e clinical audit

» research and development
e patient involvement

e information management
o dtaff involvement

e educationandtraining

Professor Malcolm Forsythe'sview to the Inquiry wasthat:

“Clinical governance done properly is very good, but it has been a
slow progressover many yearstointroduceit.”

Speaking of itsdevelopment in hisown areaof responsibility, whereheis
Chair of aPCT, hetold the Inquiry:

“Clinical governancein my part of theworldisinitsinfancy. It would
be the simplest way | could put it. | mean, even the words “clinical
governance” to some GPs in Kent say, “What is this? What is this
phrase? Isit medical audit, what we used to do years back?’, so there
isan attitude problem there. Itisslow. It isslow and we havejust been
— CHI, the Commission for Health Improvement has just done
[aninspection] and it.. described our system of clinical governance as
being all in place, but not much evidence of success.”

Clinical governance systems are intended to assure that organisations
learn and develop best practice. One element of such a programme is
ensuring that staff too are learning and developing. At the level of
individual healthcare professionals, this may be achieved through
participation in continuing professional development (CPD), directed and
guided by aprocess of annual appraisal.
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Continuing Professional Development

6.25

6.26

Doctors are required to keep themselves up to date. The GMC's * Good
Medical Practice’ (September 2001) states:

“You must keep your knowledge and skills up to date throughout your
working life. In particular, you should take part regularly in
educational activities which maintain and further develop your
competence and performance.”

Nursesand midwivesare subject toasimilar professional duty to maintain
their professional skills. It is supported by the requirement that, when
renewing their registration (which they must do every three years), they
must demonstratethat they have undertaken at | east five days (35 hours) of
learning in the previousthreeyears.

Appraisal

6.27

6.28

6.29

In Supporting Doctors, Protecting Patients (1999), the Chief Medical
Officer proposedthat al doctorsemployedinor under contract totheNHS
should undergo regular appraisal.

April 2001 saw the introduction of appraisal for NHS consultants, now
rolled out to non-consultant career grade doctors, public health
consultants, locum doctors and clinical academics. Appraisal for
principals in general practice was introduced from April 2002.
Participation in appraisal will be acontractual requirement under the new
GMS contract. It is expected that this requirement will apply to non-
principalsaswell. In this sector, the appraiser should be another GP, who
has been properly trained in appraisal. It isfor the PCT to ensure that an
appraisal schemeisin place, that appropriate appraisersareavailable, and
that developmental needsidentified are met.

Setting up the system, with trained appraisers, has been a major exercise
when coupled with other organisational changes,® and the appraisal
system is till inits early stages.® Those working to develop and embed
appraisal emphasise that it is a formative or educational process. It is a
confidential process designed to support and develop. As the DH has
stated, “It is about identifying development needs, not performance
management. It is a positive process, to give GPs feedback on their past
performance, to chart continuing progress and identify development
needs.” [DH website]. It isabout ‘ underperformance’ in the sense that all
can generaly be helped to perform better; but it is not about poor
performance. The NHS *cannot (and should not) rely on a formalised
annual appraisal processto detect very deficient performance.’”

Revalidation of Doctorsby the General M edical Council

6.30

Doctorswill berequiredtobe‘revalidated’ or re-licensed every fiveyears,
if they are to continue practising. From April 2005 every doctor who
wishes to practise will be required to hold a ‘practising licence’ which

See, e.g. Hasler J,  Appraisal for general practitioners—what havewelearned? Clinical
Governance Bulletin (May 2003).

BMA letter to MF, 6.3.03.
‘Appraisal for GPs' (October 2001), SCHARR, Chapter 2 paragraph 26.
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must be renewed every 5 years. The evidence to demonstrate continued
fitness to practise will be presented to the GMC and reviewed by it. The
GMC envisages that appraisal tools will be capable of feeding into the
system for revalidation of doctors, when implemented.

The revalidation system is being designed to dovetail with the annual
appraisal system, so asto prevent duplication of effort. It isproposed that
the outcomes of the last five annual appraisals should be presented to the
GMC and, if satisfactory, would provide the basis for continued
revalidation. The GMC is currently developing the details of the
revalidation process, and isworking upon matters such asthe verification
checksthat it would need to carry out, to be satisfied of the accuracy and
completeness of the material presented to it. However, the GMC have
stated that they feel that satisfactory participation in annual appraisal ina
managed system should be sufficient to achieverevalidation. [GMC, 2003
—GMC Licensing and Revalidation Briefing]. Thereisatension between
this desire to streamline processes, and the ‘formative’ end of appraisal,
and the need to secure * high-trust vitality and honesty’ .8

These are long-term changes, which could not be expected to produce a
measurable effect within only afew years. There is atension between a
‘softly-softly’ approach, designed to encourage participation, and amore
robust and directive assessment process. There are good grounds to think
it may help to encourage a more systematic approach to meeting
continuing developmenta needs, but identifying development needs is
not the same as detecting bad medical practice. It is not the role of an
appraiser to monitor patient experience.

Poorly Performing Doctor s

6.33

6.34

6.35

The primary aim of the systems described above is to ensure that
healthcare professionals are competent and well supported, and that their
clinical skills develop every year. Thus, the aim is to prevent problems
from occurring.

However, systems to deal with poor performance have also been further
devel oped.

In the first place, guidance on appointments systems has been reviewed
to ensure that fuller information is available about candidates prior
to appointment.

Hospital Doctors

6.36

Since June 2000, all NHS employers are required to include in their
medical staff post application forms a declaration that the applicant must
complete stating whether he or she has been or isthe subject of fitnessto
practice proceedings by a UK or an overseas regulatory body, or
investigations or conviction by the Police. Since May 2002 these checks
have been mandatory on al new NHS staff.

‘Extending Appraisal toal GPs' (July 2003), SCHARR, p11.
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GPPrincipals

6.37

In 2001, new regulations were published altering the application process
for doctors seeking admission to the GM Slist.? An applicant must supply
details of, for instance, any criminal record, any involvement in NHS
fraud investigations and the outcome, and past investigations by
regulatory and licensing bodies (in the UK and abroad), where there has
been an adverse finding. A doctor will be asked to give consent to the
sharing of information between the Primary Care Trust and professional
bodies. Primary Care Trustsare ableto refuseto admit doctorstotheir lists
when this seems justified on efficiency, fraud or suitability grounds.
Furthermore, doctorsalready onthelist will havetoreport adversefinding
by regulatory and licensing bodies.

Non-principals

6.38

6.39

6.40

In December 2001, a‘ supplementary list’ wasintroduced. Non-principals
(i.e. deputies, assistants, locums, salaried GM S doctors etc) working in
general practice must register on the supplementary list of their ‘local’
PCT.2° From June 2002, a principal using an organisation that supplies
deputising services must obtain an undertaking from the organi sation that
it will provide a doctor from the medical list, the supplementary list or a
named PMS practitioner only. Principals intending to engage deputies
must ask for and take up references.

Secondly, specific new arrangements for dealing promptly with concerns
about a doctor’s conduct or performance have been introduced which
providefor aclear set of actionsto be taken in handling the concerns and
steps to be taken to protect the public such as restrictions on practice or
exclusion from work. Details of these arrangements are set out in
Annex 13.

It seems unlikely that any of these mechanisms would have detected the
issues surrounding Ayling's performance. However, they will help to
make it more difficult for those doctors who have been subject to adverse
findings by official bodies (e.g. regulatory authorities) to moveinto other
areas of work without their past history being considered.

Poor Performancein Post

6.41

10

Following the publication in 1997 of areport commissioned by the DH,
“M easuresto assist GPswhose performance gives causefor concern”, and
the introduction of new performance procedures by the GMC, HAs
established Poorly Performing Doctors Committees. Although these had
no statutory powers, membership of such panelsincluded theHA Medical
Director, and the LM C Chair and Secretary. Therole of such committees
was to protect patients, and to act on information received from avariety
of formal and informal sources which suggested there were concerns
about a GP's performance. These committees operated in a supportive

TheNHS (General Medical Services) Amendment (No 4) Regulations 2001(SI
2001/3742).

A non-principal may be ononelist only, but admission onthat list allowshim or her to
practicein other areas. However, if he or she doesno work within the areaof the‘home’
PCT for 12 months, they may be removed from that list.
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6.44

6.45

6.46

manner towards GPs, encouraging remedial and educational models of
reform where deficienciesin practice wereidentified.

Dr Snell, Medical Director of the East Kent HA, explained to the Inquiry:

“ThePanel [the Poorly Performing Doctors Committee] had anumber
of optionsavailabletoit. It could recommend no further action, make
arrangements for re-training, education or support or render a GP to
the GMC or other bodies...any recommendation to the GM C or other
bodieswould haveto beratified by the EKHA.”

This system has continued with little change, athough the expertise
available to Trusts has been enhanced by the creation of the National
Clinical Assessment Authority (NCAA).

When contacted, the first role of the NCAA may be that of providing
expert advice to those who are working to address a concern about a
doctor’s performance and who may have had little if any previous
experience of dealingwith a‘ problem’ doctor. A doctor who hasaconcern
about hisor her own performance may also contact the NCAA for advice.
The NCAA stresses that its task is to strengthen local performance
arrangements, not to supplant them.

Asfor anonymousinformation, the NCAA statesthat:

“If we receive information from someone who does not wish to be
named and we think that on the basis of the information supplied
further steps may need to betaken, we may:

— remindthe caller (if they are ahealth care professional and/or work
in the NHYS) that they have a duty to act when they believe that
patients are or may be seriously at risk

— suggest they discuss their concern with the appropriate person in
their place of work or with the PCT

— suggest that they discuss the situation with their professional
defence organisation or the independent charity Public Concern
at Work

— suggest that they provideinformation anonymously if they still feel
unableto identify themselves

— ask for enough information from the caller to enable us to contact
the contracting organisation offering advice or inviting them to
consider referring the casefor an NCAA assessment

— advise the caller to contact the GMC directly if the information
provided suggests that there may be a very serious and imminent
risk to patients. It ispossiblefor the GM C to accept acasein certain
circumstances even when the caller refusesto beidentified”.

(Source: GP Handbook, NCAA Handbook for Prototype Phase
General Practicein England).

Wherelocal procedures have not been successful in resolving an issue or
where they are not appropriate, the NCAA itself may carry out an
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6.48

6.49

6.50

6.51

6.52

11

assessment. Any assessment requires the consent and the co-operation of
both the referring organi sation and the doctor concerned. The doctor must
be kept fully informed about the process and be copied into any
information sent by the referring organization. However, for GPsafailure
to comply with arequest for an NCAA assessment isabreach of theterms
of service under the new NHS regulationsintroduced in December 2001 —
so sanctions are available if co-operation is not forthcoming
and compliance with an NCAA assessment, when requested by a PCT,
isnow acondition of being on the medical list.

The purpose of an NCAA assessment isto clarify areas of concern and to
make recommendationsfor how these may be addressed. The assessments
are confidential to the employer or PCT, and the doctor concerned. Their
purpose is formative (i.e. educational) and they are not designed to see
whether adoctor isfit to practise—that istherole of the GMC. However, if
the assessors do come across areas of practice that rai se serious concerns
about patient safety, the NCA A would advisethe referring organisation to
takeaction.

TheNCAA canaso provideadviceand support to referring organisationson
mediahandling, if thereare public concerns about adoctor’s performance.

The NCAA will not, itself, implement any recommendations. That isthe
job of thedoctor concerned and thereferring organisation, although it will
seek to support both. The NCAA is an advisory body, and the NHS
employer or PCT remains responsible for resolving the problem once the
NCAA has produced its assessment.

If Ayling's colleagues or peers, such as the GPs working at the White
Housesurgery, the LM C or hospital nursesand midwives, had been ableto
contact the NCAA about their concerns, it seems likely that they would
have been reminded of their professional duty to act when they believe
that patients are or may be at risk, and advised to discuss the matter with
their employer or the PCT.

AsDr Padley observed to the Inquiry, the NCAA:

“does offer a route to sweep up al the [cases] in which there is an
impasse”,
and its assessors can:

“ provide abody of evidenceto addresstheissue of the doctor. | think
the hardest thing isthe basis question whether the doctor is having an
unfortunate patch or whether they are systematically underperforming
insomeway”.

But educational models for addressing poor performance are predicated
onawillingnessor ability by adoctor to acknowledge the need for further
training or education. Poor performance derived from lack of insight,
denial of aproblem or misconduct amounting to acriminal offence cannot

Thelnquiry heard that similar argumentswould be used by hospital Trustsin disciplinary
proceedingsif the doctor had not been willing to co-operate.



be tackled through such systems. The existence of such systems may in
fact delay the recognition of motivation beyond theinfluence of remedial
action by the doctor’s contracting organisation.

Power of Suspension
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12

13

14

As employers, hospital and other NHS Trusts have always had formal
powersof suspension. However, the DH seeksto discouragea’ suspension
culture’ in which the automatic response to a serious complaint is long-
term suspension. Although it stresses that ensuring patient safety is
paramount, it arguesthat suspension may not be needed to securethisend,
and is costly for the NHS, and severely demoralising for the health
professional. All Trusts are now expected to consult the NCAA before
suspending a doctor and the NCAA will help to assess whether the
suspensionisgenuinely required.

The same requirement to consult the NCAA is now placed on PCTs.
However, in the general practice setting there have also been procedural
changesto the method by which ageneral practitioner can be suspended.

In December 2001, the NHS Tribunal was abolished.’2 The power of
removal and suspension of adoctor from the medical list wasfirst vested
in health authorities, and then taken over by Primary Care Trusts as they
replaced health authorities.

Primary Care Trustsmay remove doctorsfrom their listson the grounds of
efficiency, fraud or suitability. They are also able to make continued
inclusion onthelist subject to specific conditions.3

Primary Care Trusts may suspend a doctor from their lists when they
consider that thisis necessary to protect the public or is otherwise in the
publicinterest. Thisechoesthe test applied by the GMC's Interim Orders
Committee. Thereisno right of appeal against the PCT’sdecision, but the
doctor may ask for it to be periodically reviewed by the PCT.

PCTsare required to make payments so as to ensure that the provision of
general medical servicesismaintained for patients—i.e. tofund alocumif
needed. They are also required to ensure, by making payments, that the
practitioner’slevel of incomeisprotected, so far asreasonably practical .4
The Inquiry heard that with the introduction of the new GMS contract,
under which paymentsare madeto the practicerather thantothe principal,
this issue may become complex, if provisions in the partnership
agreement impact adversely on the doctor’ sright to maintain hisincome.

The Inquiry heard examples of these powers of suspension being
exercised by PCTs. So today, if a PCT was (like the East Kent Health
Authority) persuaded that it was necessary to suspend a doctor facing

TheHealth and Social CareAct (Commencement No. 6) (England) Order 2001
(Sl 2001/3738). Tribunal swill continueto deal with extant cases.

TheNHS (General Medical Services) Amendment (No 4) Regulations
2001(SI 2001/3742.

See Paragraph 46 of the Statement of Feesand Allowances paid to General Practitioners,
asamended on 14 December 2001.
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criminal charges, it would no longer be necessary to prepare acasefor the
NHS Tribunal. The PCT could take action itself. Of course, ahearing in
which the arguments of the practitioner concerned were assessed would
need to be held. Furthermore, the decision of the PCT could be challenged
in the High Court (by way of an application for judicial review). In any
such hearing, it would be possible for the practitioner to argue that, if the
bail conditions did not prohibit practice, it was not necessary to suspend
him. However, in such a challenge, the PCT would be able to present its
own evidence on the suitability of thebail conditions, and could a so point
out that the practitioner’ sincome would be secure during suspension.

In the case of Ayling, we believe that these powers would have been
used to secure his suspension from practice until trial, although there are
issues about whether aPCT could suspend adoctor for aslong aperiod as
aprosecution.

The Inquiry has been told that it is not routine for the Crown Prosecution
Service (CPS) to consult regulatory organi sationsabout conditionsof bail ,
but that thiswaspossible.

Sharing Information: Alert letters

6.62

6.63

6.64

In 1997, guidance was issued to formalise existing arrangements for
circulating information about a doctor who was believed to pose arisk to
patient safety, but who (for example) moved employer before disciplinary
processes were instigated or completed. The system was further
overhauled in late 2002, when further guidance was issued (HSC
2002/011).

When an employer considersthat their employeeor former employee may
place patients or staff at serious risk, they should request the Regional
Director of Public Health (RDPH) to issue an alert letter. Referral should
also be made to the relevant regulatory body (e.g. the GMC) at the same
time, asamatter of urgency. Analertletter notifies, onaconfidential basis,
employers within the UK healthcare sector, about the professiona
concerned. Itisfor the RDPH to decide whether or not to issue the letter,
and also to monitor whether there is a continuing need for it to remainin
force. Lettersare designed to cover asituation of risk that existsbeforethe
relevant regulatory body has been able to take appropriate action. If,
therefore, it has had a chance to act (by making an interim order for
suspension, for example) or if the risk no longer continues (because there
has been appropriate re-training, for example) then it should be rescinded.

The aert letter guidance is not mandatory for independent practitioners
such as GPs. However, PCTs coming to hear of risks to patient safety
would be required to invoke it. They are also required to make their alert
letter database accessible to general practitioners, and to work with them,
and other independent practitioners, to ensure that procedures for making
appointments (permanent and temporary) are robust. In other words,
general practitioners would be encouraged to check the database before
appointing any staff.
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It will be apparent that the efficacy of the system would depend, first, on
the willingness of any employer to invoke it by contacting the RDPH
and secondly, the existence of reasonable grounds of belief that thereisa
risk to issue a letter. The individual concerned must be notified of
the existence of the letter and has a right of appeal. Thus, it seems
unlikely that an individual whose term of employment ended when the
evidence available was not strong enough for disciplinary or regulatory
proceedings to be initiated would be the subject of aletter. Furthermore,
once anindividual hasleft an organisation, there would (we believe) bea
tendency for the employer to bring any investigationsto an end. If so, the
necessary evidence might never be gathered. From what we heard in the
course of the Inquiry, we believe this was the case with Ayling and the
ending of hisemployment at the Kent and Canterbury, Thanet and William
Harvey Hospitals.

The system does not work well for doctors outside a directly managed
setting (locums, for instance, or GPs). The Inquiry heard the suggestion
that alert letters should beregistered on a GM C database and linked to the
medical register.

Gathering and Sharing ‘ Soft’ I nfor mation
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A repeated theme during the course of the Inquiry was the need to capture
‘soft” or informal information that fell short of aformal complaint. The
Inquiry heard that, in practice, information might be gathered by amedical

director or amanager, on apersonal basis. If so, therewould befew formal

mechanismsfor ensuring that such information remained availablewith a
change in personnel. Any formal recording of ‘soft’ information would
also be subject to the requirements of the Data Protection Act.

In its seminars, the Inquiry heard that the Data Protection Act 1998,
coupled with the Human RightsAct 1998, has created a climate in which
thereisless sharing of information across organisations. Staff hide behind
the Acts either deliberately or through ignorance, since the Data
Protection Act does not prohibit the sharing of data in this context.
But thereisaneed for better information for staff on thisissue.

Additionally, there can a so beareluctanceto accumul ateinformation that
may haveto be disclosed to the person concerned, making it moredifficult
to develop a picture of an individual’s activities.!> There is a grey area
about what adoctor needsto betold about employers sharing information
about him. There is no accepted view across the system of where the
balance should be struck between the needs of the professional and those
of the public, with each constituent part making its own judgements. The

Regulatory bodies such asthe GM C are ableto refuse arequest from adoctor to access
theinformation held about him (or her) by the GM C during the course of aninvestigation.
Under section 31 of the Data Protection Act, personal datawhich are processed for
regulatory functions (one of which being 'to protect members of the public against...
dishonesty, mal practice or other seriously improper conduct by, or the unfitness or
incompetence of,, persons authorised to carry on any profession or other activity') are
exempt from the* subject access' provisionsto the extent that doing so would prejudice
the carrying out of the regulatory functions. However, when acaseisfinished or for
closed cases, thisbar would no longer apply. Asaresult, there are fearsthat information
will not belogged for fear of future potential disclosure.
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DPA does not specify how long data may be kept for; it is up to each
organisation to be able to justify what is ‘longer than necessary’. The
nature of the information held varies in weight and significance across
organisations and it can be difficult to assess the real meaning of some
data, especially whereit isunverified. The timeliness of information may
be an issue, asit may relate to some years ago and it is unclear what has
happened since. People need to be clear about their responsibility to
contributeto aninformation base, aswell astheir duties of confidentiality.

Patient Safety
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‘ An OrganisationwithaMemory’ argued that ‘ patient safety’ needed to be
prioritised within the NHS. The NHS should learn from seriousfailuresin
health care, or *adverseevents . Thereport identified aneed to devel op not
only better mechanisms for reporting, analysing and learning from error,
but amore open and fair culture in which errors could be acknowledged
and discussed. It argued for a major shift from a ‘person-centred’ or
‘bad appl e’ approach, inwhich anindividual isblamed for mistakesmade,
to a ‘systems approach’ in which the wider underlying causes of error
areexamined.

The development of this approach is being led by the new NPSA.
A national system for the collection of anonymised data about ‘ adverse
events or ‘near misses’, modelled on the aviation industry, is being
established by the NPSA.

The NPSA has developed a National Reporting and Learning System
(NRLS) whichwill berolled out acrossthe NHS from November 2003.

The NPSA states:

“Over time, the NRLSwill enable NHS staff, patients and their carers
in England and Wales to report any incident or prevented incident
(near miss) that they areinvolved in or witness. Theinformation they
provide to the NPSA will be stored in an anonymous form and
analysedtoidentify patternsand key underlying factors. Thisdatawill
be cross-referenced with a number of other information sources to
establish patient safety priorities, for which the NPSA will research
and devel op practical national solutions, together with awide range of
NHS staff and involving patients. These solutions will then be fed
back to staff and organisations across the NHS to implement locally.
The NPSA will work in partnership with NHS organisations to
achievethis, and the NRL S has been designed to complement thevital
reporting, learning and action that also takes place at alocal level.”

The system isintended to integrate with other national reporting systems.
Currently at a national level, there are some 23 reporting systemsin the
NHSIinked to patient safety, ranging fromincidentsresultinginavoidable
death or disability to incidents associated with the use of medical devices
and equipment, aswell as matters of infection or communicabl e disease.

Further, it seemslikely that the NPSA’sreporting system will form part of
the development of a standard approach to adverse incident reporting, as



Trusts and genera practice seek to avoid setting up multiple and
overlapping systems. At present, there is no national guidance governing
adverseor critical incident reportingintheNHSin England. At local level,
adverse incident reporting in the NHS is linked to risk management
standards.*® But new national guidance on adverse incidents reporting in
the NHS, including guidance on what should be reported by SHAs to the
Department of Health, isbeing devel oped by the Department of Healthin
collaboration with SHAs.

An ‘Open and Fair’ Culture
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The NPSA's system formsapart of the wider campaign to create an ‘ open
and fair’ culturein which it isthe failure to report an incident, rather than
thereporting of an incident, that attracts criticism. The general ideawhich
has gathered support is that if an adverse incident or ‘near miss' has
occurred, it should not lead to disciplinary action agai nst amember of staff
unless that staff member has acted recklessly or criminally; or he or she
hasfailedtoreport it.

Thus, an ‘open and fair culture’ would not have prevented action being
taken against Ayling —rather, it isthought, it would have encouraged staff
to speak up about the activitieswhich they had witnessed. However, there
aretensionsand conflictscreated by the movement towardssuch aculture.
The boundaries of criminal or civil liability for mistakes can be drawn
narrowly or broadly. Thedesiresof patientsor membersof the public, who
may wishto seeanindividual held accountablefor amistake, may conflict
with the ‘ systems’ model, which may see that person as a casualty of an
inadequate or flawed system.?

Staff Hierarchies

6.78
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Increased openness and a willingness to query decisions has marched
hand in hand with increased team-working. Professor Forsythe told the
Inquiry that:

“Team work has become greater and greater, and, of course, it was
always our policy to avoid having single-handed consultants
wherever possible, because you have no local peers. Even where you
had single-handed consultants, we aretrying to get themto buddy with
another consultant. But the fact isthat now healthcareis delivered by
teams of people, and that isthe most important feature of the reasons
of change. And of coursein primary carewe havethe sametoo.”

These form one component of NHS ControlsAssurance requirements (which are the
subject of extant guidance).

Seethe case of Wayne Jowett, ayoung boy who died in 2001 after acancer drug was
wrongly injected into hisspine. One of the doctorsresponsible, Dr FedaMulhem, was
prosecuted and eventually pleaded guilty to unlawful killing. Equally, an independent
report by Professor Toft criticised staff and procedures at the hospital and highlighted
design faultsin syringes and drug packaging. The design of the phialsusedisbeing
changed so that they can no longer befitted to spinal injectionkits.
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Thusafamily planning nursetold the Inquiry, when she spoke of concerns
raisedinthe early 1990s:

“At the time of these incidents, nurses did not have the type of
relationship with doctors that they often do now. Now all matters are
likely to be discussed as ateam. Then it was much more a case of the
doctors and nursesworking as separate professional groups.”

One particular feature of the Ayling story that the Inquiry noted was the
level of knowledgeabout Ayling’sclinical practicesthat generated anxiety
amongst both hospital and community nurses and midwives. But the
culture of the time mitigated against open discussion of this. We believe
that today thissilence would be broken, not only through the cultural shift
away from professional hierarchiesbut also through processeswe discuss
below for raising concerns about patient safety.

Admissionsof Mistakes
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By 2001, the GM C's Code of Good Medical Practicefor Doctors stated:

“If apatient under your care has suffered harm, through misadventure
or for any other reason, you should act immediately to mattersright, if
that is possible. You must explain fully and promptly to the patient
what has happened and the likely long and short-term effects. When
appropriate, you should offer an apology.”

Furthermore, the NHS's ‘insurers’ too began to encourage the medical
profession to admit errors without fear that this would lead to penalty
under thetermsof any indemnity. By acircular sent in February 2002, the
NHSLA stated that it would not decline indemnity or take any point
against amember on the basis of an apology, explanation or expression of
sympathy made in good faith. Rather, it acknowledged the importance of
expressions of regret following adverse outcomes, and the desire which
patients had for explanations of what had gone wrong, and what had been
learnt for thefuture.

In June 2003, the Chief Medical Officer issued a consultation document
“Making Amends’ which proposed reformsto the way matters of clinical
negligence were handled by the NHS and in particul ar theintroduction by
legislation of aduty of ‘ candour’ under which all healthcare professionals
and managers must inform patients when they become aware of possibly
negligent actsor omissions.

We consider that had the events at Thanet Hospital in 1977 (Patient B)
occurred today, formal systemsto review such atragic event would have
been much stronger. The likely outcome would have been a documented
investigation and report, an acknowledgement that something untoward
had occurred, an explanation offered to the parents and the educational
needs of the practitioner identified. This would be a significant
improvement on the silence which followed the death of achildin 1977.

Equally, we consider that there would be afair prospect that at |east some
of the incidents which distressed nursing staff in the family planning
clinics would have been documented today as untoward or adverse
incidents. Although we do not underestimate the difficulties faced by



nursesin criticising doctors, inthese casesthey would have been reporting
violations of formal service protocols on chaperoning rather than their
personal disquiet.

Proceduresfor Raising Concerns
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The first NHS guidance on procedures for staff to raise concerns about
patient safety or NHS serviceswas publishedin 1993 (seeAnnex 7). Since
that date, there has been increasing recognition of:

“...theneed for the hospital [or other NHSorganisation] to create an
open and non-punitive environment in which it is safe for healthcare
professionals to report adverse events, safe to admit error, safe to
admit when things have aimost gone wrong and safe to explore the
reasonswhy.” [BRI Report, page 359, paral7].

In July 1999, the Public Disclosure at Work Act came into force. The Act
encourages people to raise concerns about malpractice in the workplace,
and provides protection against victimisation if this follows concerns
being raised.

New NHS guidance was issued to ensure that the key features of the Act
were reflected in local policies and procedures.’® The guidance required
that all NHS Trusts and Health Authoritieswere required to:

e designate a senior manager to deal with employees concerns and
protect whistleblowers,

e put in place local policies and procedures that complied with
minimum standards;

e issueguidanceto al staff so that they know how to speak up against
mal practice.

Inevitably, the Inquiry heard arange of views as to how much, if at all,
things had changed. Whilst Julie Miller, a midwife in Canterbury and
Thanet AHA, spoke of doctors being “the Gods of the hospital” twenty
years ago, whom she would not have challenged, shefelt now that:

“The whole culture of the NHS is changing. It possibly isn't quite
there yet, but it's certainly getting there, so that there is a lot more
respect between the medical staff and the nursing staff now, and
opinions on both sides are now valued. If you’ ve got any —if you had
any cause for concern, then you can —you would feel — | would feel
happy to go to the consultants or to the lead consultants and speak
about the problem.”

To Professor Malcolm Forsythe:

“People arewilling to put their heads above the parapet, but there still
is not that culture of openness. Thereis still a huge defensiveness on
the part of professional sabout being criticised, which affects people’'s
willingness to be open and you have to try and deal with both those
aspects, because if you raise a problem and al you get is antagonism

HSC 1999/198: ‘ The Public Interest Disclosure Act 1998: Whistleblowing inthe NHS 27
August 1999.
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and then revenge, if you see that happening somewhere else in your
organisationyou aregoingto bepretty loathtodoit yourself. Sothings
are better, but they are not asgood asthey should be.”

In May 2003, Public Concern at Work and Unison published the results of
ajoint survey of 2000 NHS staff, to establish their experience of attempts
toreport concerns. They reported that the key findings werethat:

*  90% had blown the whistle when they had a concern about patient
safety

* 50%did not even know if their Trust had awhistleblowing policy

e 33% say their Trust would want them to blow the whistle even if it
resulted in bad publicity

e 30% say their Trust would not want to be told there was a mgjor
problem and

e 25% say thecultureisimproving

Of those who had blown the whistle on a patient safety concern:

e One-third said they suffered some personal comeback
e One-half said their concern wasdealt with reasonably

Where a whistleblowing policy was used, no staff reported reprisals and
two inthree said the concern was reasonably dealt with.

However, as Professor Mal colm Forsythe commented to the Inquiry:

“...inmy experience GPsarenot telling PCTsand Trustswho the poor
consultants are; they just don't refer their own patients to those
consultants.”

Equally, consultants would not report who the poor GPswere.

“Within GP practices, | believe that there is still a tendency to keep
conduct or performance problems in house perhaps because of afear
of the practice being affected adversely if the problem came out into
the open.”

These findings suggest that, whilst substantial improvement is still
needed, NHS staff are increasingly willing to speak up for patient safety,
even at some personal risk. However acrossmuch of the NHSit seemsthat
thiswelcome changeisin spite of, not because of, management action or
encouragement. We therefore believe that were colleagues today having
to decide how to report their concerns about Ayling, it would take
considerable courage on their part to use a whistleblowing policy,
especially in light of the reported accounts we heard of Ayling's
aggressive denial of questionable conduct and practice.

Patient Empower ment and | nvolvement

6.97

Government policy stresses the need to ensure that the public isinvolved
in decision-making about health and the provision of health services and
has charged the Commission for Patient and Public Involvement in Health
(CPPIH, established 2003) with leading this agenda. It is a successor to
Community Health Councils, whose demisewas strongly contested.
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Itsremit isto ensure that the public isinvolved in decision making about
health and health services. Under its leadership, a Patient and Public
Involvement Forum (PPIF) will be set up for every NHS Trust and
Primary Care Trust (PCT) in England. They will be made up of local
people. Theintentionisthat the forum members should play an activerole
in health related decision making within their communities.

Through the PPIFs, CPPIH also hasthe responsibility to commission and
set quality standards for Independent Complaints Advocacy Services
(ICAS) and to monitor the effectiveness of local Patient Advice and
Liaison Services(PALS).

PAL S are not independent of their host Trust and its officers are expected
to usetheir knowledge of their employing organisation to hel p find speedy
solutionsto theissuesbrought to them by patients, carers, their family and
friends or members of the public. They can take forward issues, even if
pati ents who raise them do not wish to do so personally or wish to remain
anonymous. Thus PAL S are expected to be an ‘ early warning’ system for
Trustsand akey source of information of information and feedback.

Theestablishment of ICASand PAL S potentially offersasourceof advice
and support which was lacking for patients such as those who were
concerned but unsure about the motivation for Ayling's actions and who
had no-one with whom they could discussthis. But patient consent would
still be needed for an individual concern to be pursued, and there is no
guidance as to when PALS officers might have a duty to follow up
concerns. Therefore it seems likely that this would be left to local
discretion. The introduction of PALS should not mean that other staff
within an organisation transfer their responsibility to respond directly to
concernsraised withthemto PALS.

Moreover, as Mark Outhwaite commented to the Inquiry:

“Theissuefor meisthat you could do as much asyou likein terms of
structural issues. | think thereisamajor cultural issue which needsto
be addressed. Itisclearly anincredibly difficult thing, particularly for
awoman in this situation to raise an issue, and therefore — that is as
much about having a receptive culture as it is about any form of
organisational change. And so my caution would be, is that just the
creation of PALS or an independent sort of conciliation and advisory
service, or whatever itiscalled, isnot asolution. It ispart of asolution
set, some of which routes its way back as far as doctors' training,
approachesto clinical governanceand arange of other things. Itispart
of theplan.”

Aswe have noted above, CHI has aparticular commitment to ensure that
the perceptions and views of patients, carers and service users are
reflected in its work, and in any inspection it assesses how the NHS has
succeeded in thisobjective.
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6.104 In the acute sector, CHI has found that: “very few Trusts are routinely

involving patients and relatives in the development of services and
policies. There is a general shortage of information for patients on their
care. What there is is often not accessible. Many barriers still exist to
patients and staff making complaints.” 1

Rewar ding Good Performance

Personal Medical Services(PMS)
6.105 The NHS (Primary Care) Act 1997 opened the door to a new method of

providing general medical services. Instead of general practitioners
operating as independent contractors, it enabled health authorities, and
then Primary Care Trusts, to employ doctors directly, using their own
locally developed contracts. The aim was to create flexible solutions to
local needs — enabling Health Authorities and subsequently PCTs to
recruit doctors to work in both geographical and clinical areas that are
poorly served by ‘traditional’ models. Such doctors are then subject to the
scrutiny of performance brought about by accountability to an employer
but directly remunerated without the complexity of the fees and
allowancesmodel of the national GP contract.

New GP Contract
6.106 A new contract governing the provision of general medical services

19

(GMYS) by genera practitioners has been negotiated and accepted by
general practitioners (see Annex 14). Existing practicestransferred to the
new contract in April 2004. The main features of the new contract are
asfollows:

» eachcontract will be between the PCT and the practice, rather than the
individual genera practitioner. This global sum will give practices
new flexibility to appoint salaried staff, including doctors.

o all practices will be required to provide essential services. Practices
will have a preferential right to provide additional services (e.g.
cervical screening, contraceptive advice, maternity services) and will
normally do so. Both will befunded through aglobal sumto practices.

e inaddition, PCTs may commission enhanced services, as they think
appropriate. These would include essential or additional services
delivered to a higher standard or services such as those provided by
nursesor GPswith special interests. Therewill beno obligation onany
GPpracticeto provide enhanced services.

e from April 2004, PCTs are responsible for commissioning
out-of-hours care; they may contract with existing practicesto supply
theservice.

e a quaity framework will reward practices achievements in
organising and delivering services. There will be four ‘domains’ or
areaswithin thisframework:

— theclinical domain (management of CHD, strokes, mental health
and other specified medical conditions);

— the organisational domain (management of records, patient
information, education and training, practice management and
medi cines management);

CHI website. CHI isnot ableto comment on the primary care sector, asit hasnot to date
gathered asignificant amount of good practicein primary care.
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— theadditional servicesdomain;
— thepatient experience domain.

« theinclusion of the patient experience in the key service indicators
provides an opportunity for practices to obtain systematic feedback
from patients about the services which they provide, to include these
withintheir service development plansand to engage patientsin these
plans.

« thecontract will incorporate systemsto ensurethe appraisal of doctors
recently established (see above) and will ensure proper funding of
appraisal within each PCT. The fixed retirement age of 70 will be
abolished, as each GP will instead be subject to appraisa and
revalidation.

e the new contract “will encourage an expanded role for practice
management in primary care, supported by the development of
practice management competencies. ... Practiceswill receive funding
for practice management through the global sum. In some casesit will
not be cost-effective for every practice to have its own practice
manager.” 20

e about two-thirds of theincreased investment will be spent on rewards
for higher quality.

» there will be a new obligation to give a warning to a patient before
removal fromapracticelist, and to givereasonsfor any removal.

The Inquiry heard that Ayling was a single-handed practitioner who, for
sometime, employed his wife as his practice manager. Thus his clinical
isolation was, in our view, compounded by his organisational isolation.
The move away from an individual GP contract to a practice-based
contract would not impact greatly on asingle-handed practitioner assuch.
However, the elements of appraisal, active engagement of patientsand the
expanded rolefor practice management under the closer scrutiny of aPCT
may lead to an earlier and more open identification of questionable
activity by asingle-handed GP.

AsProfessor Forsythe observed to the Inquiry:

“1 think that they [practice managers] are beginning to feel part of the
organisation [the local PCT]. In asense, currently in general practice
the practice manager, potentially isavery isolated person.”

Conclusion

6.109

6.110

20

The impact of the Government’s plans and investment in health services
has dramatically altered the landscape of the NHS. At an organisational
level, it is almost unrecognisable as the NHS in which Ayling practised.
The emphases on patient safety, remedia action for poor clinical
performance, closer scrutiny of untoward eventsand empowering patients
in the management of servicesare greatly welcomed.

For individual patients, however, webelieveitistoo early to concludethat
should they encounter another Ayling, particularly in the general practice

setting, improved systems are yet fully developed which would enable
their concernsto be heard and acted upon.

RCGPBriefing on New GM S Contract, February 2003.
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6.111 Our recommendations, therefore, aredirected towards strengthening what
isnow in placerather than offering new or alternative proposalsfor action
that is specifically directed to the individual elements of the Ayling story.
Identification of criminal activity lies outside the boundaries of the NHS,
but we do believe that, should there be arepetition of the complaints and
concerns surrounding Ayling in his years of practice, the potential exists
for earlier identification of these and more assertive action to be taken.
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ANNEX 1
CHANGESIN CLINICAL PRACTICE-OBSTETRICSAND
GYNAECOLOGY INHOSPITALAND COMMUNITY SETTINGS

Introduction

Thevery sensitive nature of the field of medicine dealing with women'’s diseases
and reproduction demands of those who practise it, tact, courtesy and
consideration for the patient. The Inquiry covers the period from 1971-2000.
During those three decades, clinical practices changed. In genera terms,
sensitivity to the need to justify intimate personal examinationsincreased, whilst
modern diagnostic equipment, especially ultrasound scanning, created alternative
ways of gathering necessary information. The shift has been gradual. The pace of
change has varied, not only from practice area to practice area, but from
practitioner to practitioner.

This account of changesin clinical practice has been written with the advice and
input of thethreeclinical expertsappointed to assist thelnquiry. They are Mr Peter
Bowen-Simpkins, Mr Jonathan Lane and Dr Michael Jeffries. Further details of
their background and expertise are to be found at Appendix 5. The Inquiry is
grateful to them for their work in ensuring that its understanding of clinical
practice and procedures has been accurate and full.

Pelvic Examination

In gynaecological clinicsin the 1970s, diagnosis of the cause of a complaint was
through a process of detection. The first step was to take an accurate history. An
extensive physical examination followed. Jeffcoate, for example, advised that “ A
full general examination isasimportant in gynaecology asin any other branch of
medicine and more important than in some.” * Such examinations could include
examination of the heart, lungs and breasts (since “In all women who have not
previously been pregnant, and in many who have, the breast changes constitute
one of the earliest and most reliable signs of pregnancy”), before abdomen and
pelvic examination. The last should be to confirm a diagnosis already made or
suspected from the history or symptoms, but it should not be omitted and might
need to be repeated from time to time when an illness was long-lasting, for the
situation might change. Jeffcoate added * Attemptsto put the patient at ease by the
use of familiar termssuch as“my dear” or “mother” are doomedtofailure.’

Equally, in family planning clinicsin the 1970s it was standard practice to carry
out pelvic examination and to take a cervical smear on an opportunistic basis
(except in patients with no sexual experience). The standard texts of the day
indicated that thiswas good practice.2

This position can be contrasted with standard good practice accepted by the late
1990s. Short draft guidance on intimate examinations was produced by the GMC
in 1996. This was reviewed by a Working Party of the Royal College of
Obstetricians and Gynaecologists (RCOG), which published more detailed
recommendationsin September 1997 (revised in 2002).

1 T.N.A. Jeffcoate, Principles of Gynaecology, Third Edition (1967), London,
Butterworths.
2 Seefor example, Barnes J: Essentials of Family Planning, p. 16, Blackwell Scientific

Publications, 1976.
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RCOG discussed pelvic examinations in the gynaecological patient and advised
that: ‘ Pelvic examination should not be considered an automatic and inevitable
part of every gynaecological examination.” It was necessary to consider what
information could be gained from such an examination as opposed to other
sources, such as ultrasound. It noted that “the predictive value of ‘routine
bimanual pelvic examination as a screening test in asymptomatic women is very
poor.” Also influential in this shift of emphasiswas 1998 NHS Cancer Screening
Programme guidance on clinical management of cervical smear taking. Routine
pelvic examinations and smears are considered unhel pful unlessthereareclinical
indicators such asfamily history or relevant symptoms.

The RCOG guidance noted that no remarks of a personal nature should be made
during the examination even if they might be clinically relevant. They should
await the point when the patient had dressed once more. For example, no
comments about body weight should be made whilst a woman was undressed,
despite its possible relevance to gynaecological problems. An exception might
properly be madeif examining awoman with dyspareunia, when sexual problems
could be discussed during the examination. If so, it should be made clear to the
patient that any questions asked were entirely technical, relating to the site and
quality of the pain, and that the woman’s feelings and sexual response were not
being discussed.

Cultura attitudes vary toward intimate examinations in gynaecology. In North
America, patients are more likely to perceive them as an essential part of every
gynaecological assessment, especially in the private sector, often with a
transvaginal pelvic ultrasound scan at the sametime.

Wearing of Glovesin Perfor ming I ntimate Examinations

It has been considered mandatory practice for many years to wear gloves in
performing pelvic examinations (especially on the examining hand), and all
standard texts in obstetrics and gynaecology reflected this. Most gynaecol ogists
would now wear gloveson both hands, and discard them after each patient. Today,
gloves comprise a thin latex rubber or vinyl membrane, though in earlier years
they would have been of thinlow-grade polythenefilm or thicker rubber material.
Examination of the rest of the body is usually undertaken without gloves, though
practice can vary between countries.

Breast Examination

Breast examination may be performed either as a screening procedure, on an
‘opportunistic’ basis, or as a diagnostic examination of a woman with relevant
symptoms.

Just as it was standard practice to carry out routine pelvic examinations in the
1970s, it was aso standard practice in antenatal settings to carry out breast
examination on the samebasis. In the 1970s, some standard textsin obstetricsand
gynaecology recommended routine breast examination in the antenatal setting,
and amidwifeoften carried thisout.3 For gynaecol ogical patients, clinical practice
varied inthe 1970sin relation to routine examination of the breastsat first visit to
ahospital.

3 e.g. T.N.A. Jeffcoate, Principles of Gynaecology, Third Edition (1967), London,
Butterworths. Other standard textsin obstetrics and gynaecol ogy, such asthose by
Dewhurst, Wilson Clyne, and Guillebaud, did not refer to routine breast examination.



Today, in the UK and the Irish Republic, pelvic examination and breast
examination are carried out only if there are clinical indicators to do so. Routine
examination of the breasts in young women, particularly those seeking
contraception, would be considered most unusua unless the patient herself
reguested it. Theincidence of malignant conditionsof the breastsin young women
issorarethat it would not bejustified in normal circumstances.

In guidance published in September 1997, RCOG noted that the American
practice was to include breast examination within gynaecological practice, and
noted that “ Among obstetricians and gynaecol ogistsin the UK practicevaries.” It
advised that, although many women expect breast examination to be part of any
gynaecological examination, there is no evidence that mortality from breast
cancer can be reduced by any screening procedure in women under the age of 50.
Obvioudly, breast examination is essential when women have reported the
presence of arelevant symptom.

ContraceptiveAdvice

Asnoted above, in Family Planning Clinicsin the 1970sit was common practice
to perform both a pelvic examination and breast examination on patients seeking
contraceptive advice. The standard texts of the day reflected this. For example:

“The breasts should aways be examined. The blood pressure should be
recorded and an examination made of the heart. Examination of the abdomen
follows to detect any abnormal masses, tenderness, or enlargement of any
Viscus.

Pelvic examination. Since acervical smear will be taken from most women at
thetime of first examination it is usual to begin the examination by passing a
vaginal speculum to expose the cervix. [...] A bimanua examination is now
made.”4

Family Planning A ssociation guidelinesissued to clinic staff in 1974 stated:

“History, examination and discussion with the patient precede thefinal choice
of method. A gynaecologica examination should be carried out at the first
visit unless: the patient is menstruating and objectsto being examined (or) the
patient chooses a method such as the Sheath for which examination is not
required.”56

During the period of the Inquiry, the Family Planning Association issued several
patient advice leaflets which referred to the possible need for examination by a
nurse or doctor.

The Inquiry heard that from the early years, data sheets produced by the

manufacturers of some’ oral contraceptive pills stated that physical examinations
should be part of the routine check made when prescribing oral contraceptives.

Barnes J: Essentials of Family Planning, p. 16, Blackwell Scientific Publications, 1976.

5 Family Planning Association Medical Department: Family Planning Association Clinic
Handbook, p. 2, 27 November 1974.

6 Similar adviceiscontained in the booklet: Ramaswamy S, Smith T: Practical
Contraception, Pitman Medical Publishing, 1976.

7 In other cases, such asthe data sheet on Ovran produced in 1972 by Wyeth Limited,

no statement of thiskind wasincluded.
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For example, datasheets produced by Schering ChemicalsLimitedin 1974 stated:

“A gynaecological examination (including breast examination) should
precede the prescribing of any oral contraceptive. During treatment such
examinations should be repeated every six months (WHO recommendation,
1968), together with checks on blood pressure.”8

More recently, in 1999, the drug manufacturers Schering Health Care and Wyeth
Laboratories stated:

“Examination of the pelvic organs, breast and blood-pressure should precede
the prescribing of any combined oral contraceptive and should be repeated
regularly.” ®

However, the value of such examinations, particularly when set against their
deterrent effect, was increasingly questioned. A 1980 pamphlet by a leading
family planning doctor stated specifically that internal examinations were
unnecessary.X° In guidance published in September 1997, RCOG advised that “the
low productivity of pelvic examination in the asymptomatic young woman prior
to commencing use of the oral contraceptive pill makesit very difficult to justify
such an examination which may deter uptake of contraception in vulnerable
young women.” The study cited in support dated back to 1975.

A local general practitioner gave evidenceto the Inquiry that when hetrained asa
GP(qualifyinginthelate 1980s), the advice he had received wasthat the data sheet
examinations were not necessary or appropriate. However, he also noted that he
had observed, as a student, that there were practicesin Kent where the policy was
to adhereto the data sheet guidelines. Their justification wasthat if anything were
to be missed, and if (for example) a form of cancer became apparent, then they
would beliablefor malpractice. However, by 1996, he considered that therewasa
consensus amongst GPs not to adopt this practice.

The Community Nursing Services Manager for South East Kent!t told the Inquiry
how practice developed in the Young Persons family planning clinic. Speaking of
theearly 1990s, she said:

“... we were very concerned to ensure that we had the confidence of young
people and that they would not be deterred from attending the clinic. We had
learned as aresult of aquestionnairefilled in by the clients that they loathed
having to have vaginal examinations. We therefore thought that it was very
important that these should not be carried out as a matter of routine, that the
guestion of carrying out such an examination should be broached very
carefully by the doctor and the reason for the examination should be explained
very carefully.” (Susan Sullivan, para9)

8 Association of the British Pharmaceutical Industry, ABPI Data Sheet Compendium: Data
sheetsfor Anovlar 21, Gynovlar 21, Minovlar, Minovlar EB, Eugynon 30 and Eugynon
50, pp 621 and 623,1974.

9 Association of British Pharmaceutical Industries: Compendium of Data Sheets 1999 —
2000, pp.1452 and 1748.

10 Guillebaud J: ThePill, 1980.
11 From 1992-1998.



The contents of the RCOG guidance published in September 1997 have been
noted above. The guidance added that it was ‘ essential’ that teenagers were made
aware that prescription of the oral contraceptive pill was not conditional upon
undergoing apelvic examination.

Equally, breast examination in a family planning context is carried out only if
thereisahistory of breast problems, when consent istaken asimplied. Today, al
standard textsin obstetrics and gynaecol ogy implicitly reflect this guidance.

Diagnosisof Pregnancy: the GP Surgery

The Inquiry wastold that before the devel opment of reliable pregnancy tests and
the widespread use of ultrasound scanning, it was common practice to undertake
pelvic examinations of pregnant women at thefirst visit to amedical practitioner,
in the first twelve weeks of their pregnancy. This was to ascertain the size of the
uterus, to compare it to the gestational age of the pregnancy, based on the last
menstrual period. A relatively accurateideaof the estimated date of delivery could
begained.

Reliable laboratory pregnancy tests, which simply necessitated the delivery of a
urine sample to a local hospital laboratory, were widely available by the mid
1970s, and use of ultrasound scanning was standard practicein hospital settingsby
thelate 1980s. Thismeant that, by then, except in cases of confinement at homeor
in a general practice obstetric unit, it was not common practice for genera
practitionersto carry out pelvic examinationsin the general practice surgery.:2

The Inquiry was shown examples of the ‘ co-operation card’ or medical notesheld
by women during pregnancy in the 1980s. The ‘boxes' recording the‘first visit’ or
examination, which might be performed by the woman’s GP, made provision for
both pelvic and breast examinationsto be carried out. The sameremained the case
in notes current in the early 1990s. Notes current by the mid-1990s provided for
examinations of the heart and lungs, examination of breasts, but instead of pelvic
examination, therewassimply acomment asregardsthe need for acervical smear,
if not up to date by the time of pregnancy. By 1999, the notes referred only to
‘general physical examination’, ‘if required’.

However, ailmost inevitably, the format of the notes tended to lag behind clinical
practice, as it developed. We were told that, whilst it is still common practice in
many countries to undertake a breast and pelvic examination in early pregnancy
and prior to prescribing the oral contraceptivepill, inthe UK apelvic examination
is currently only done in most units when there is a specific problem or clinical
indication such as the need to take an overdue cervical smear. A large number of
general practices would not be in the habit of performing the breast and pelvic
examinationsthat the clinical notes suggested might still occur or be permissible.

This shift occurred mainly as a result of developments in abdominal and pelvic
ultrasound technology and the ready availability of reliable pregnancy tests. With
increasing use of ultrasound through the 1980s the practice of vagina
examination was largely discontinued. Equally, pregnancy tests meant that an

12 Nor wasit standard practicein hospital settingsto conduct apelvic examination earlier in
pregnancy. The Inquiry wastold that in hospital settings, vaginal examinationswould
sometimesbe carried out in late pregnancy, if therewereindications, in order to ascertain
the capacity of the pelvis, or to assessthe state of the cervix. A ‘ stretch and sweep’
procedure would sometimes be recommended at the end of apregnancy.
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examination was no longer needed to diagnose pregnancy, and might be regarded
asmoreintrusivethan thealternative of aurinetest. Thus, thelnquiry heard that by
1986, the practice of Dr Sarkhel, Consultant Physician in Sexual Health, was not
to perform avaginal examination when prescribing the emergency contraceptive
pill. Whilst Ayling apparently did, stating that he did so in order to exclude the
possibility of a pre-existing pregnancy, Dr Sarkhel’s evidence was that he
regarded the examination as unnecessary because apregnancy test could perform
the samefunction.

TheAnte-Natal Clinic

Theusual practiceisfor womento bereferred, by their GP, to ahospital consultant
and seen in ahospital ante-natal clinic in thefirst, or early into the second, three
months of pregnancy.

Thelnquiry heard that, up to the mid 1980s, avaginal examination wasoften made
at the patient'sfirst attendance at the antenatal clinic to confirm the pregnancy and
its duration (see above), to determine the position of the uterus and to exclude
other abnormalities, such as ovarian cysts. The bony pelvis might aso be
examined. However, by that time and increasingly into the early 1990s, most
patients attending hospital antenatal clinics would be examined by ultrasound.
More and more frequently, an ultrasound scan would be done in the second
trimester, at any timefrom 16 weeksthrough to 20 weeks (although ideally now it
is done at 20 weeks gestation). If an ultrasound were done, it would not be
necessary to examine the patient vaginally as well, especially as some women
miscarry in early pregnancy and might blame vaginal examination for this
misfortune.

In guidance published in September 1997, RCOG discussed vaginal examination.
It advised that there was no scientific evidence to support the use of “routine’
vaginal examination at the first antenatal visit. It noted that “routine” vaginal
examination later in pregnancy is practised widely in some European countries.
“Thereisnoevidencethat it reducestherisk of pre-termlabour or hasany effect on
pregnancy outcome.” [1995].

The Inquiry was told that since the introduction of the transvaginal scanning
probe, vaginal examinations in early pregnancy have virtually ceased except in
circumstances where amiscarriage or ectopic pregnancy issuspected.

Breast examination wasan integral part of all booking visitsat an antenatal clinic
until themid to late 1980s. It was commonly carried out on all pregnant womenin
the antenatal booking clinic, for two reasons. This was first to establish that the
nipples were well developed and suitable for breastfeeding and, secondly, to
exclude any obviousbreast disease. The practice continued into the 1990swhen it
was largely abandoned. Community midwives undertook advice about breast-
feeding.

In 1997, RCOG advised: ‘There is no evidence to support routine breast
examination in the asymptomatic pregnant woman. Antenatal interventions for
the management of inverted and non-protractile nipples are of no value.” [ref 27,
1997].



Labour and Delivery

Thelnquiry was advised that inthe early 1970s obstetric intervention reached new
heights. Induction of labour was commonplace in some units, reaching 30% of al
patients. The delivery methods, apart from normal vagina delivery, were
predominantly with forceps. The vacuum extractor (as described below) was
seldom used. The Caesarean section rate was around 10-12%.

Obstetric forceps have been in use since the late 17th century. Obstetric forceps
consist of two blades, a shank, which locks as a joint, and handles. They are
somewhat akin to a pair of scissors. However, the lock is not fixed and the two
blades can easily disassemble. The blades have two curves, namely a cephalic
curvedesignedtofit around the baby’ shead and apelvic curve, designed tofitinto
the pelvis and, more particularly, the birth canal. The normal presentation of a
baby’s head when full dilatation has occurred is for the occiput (the back of the
head) to be uppermost so that the baby is facing towards the mother’s anus. The
two blades are applied separately and then are locked together. Traction is then
applied with maternal effort and her contraction, and the baby is thus delivered.
These are so called mid-cavity forceps and the most commonly employed.

Occasionally, a baby presentsin the transverse position. In this circumstance the
head liesto one side, facing one or other of the mother’s hips. In this position the
infant cannot be delivered vaginaly and rotation of the head, to the occiput
anterior position, has to be performed. If this is not possible then a Caesarean
section needs to be undertaken. When the head isin the transverse position it can
either be rotated manually to the occiput anterior position and then the mid cavity
forceps applied, or Kiellandsforceps can be used.

Kielland's forceps are unique. They do not have a pelvic curve and they have a
dliding shank so that one blade can slide up or down ontheother. Thisisso that the
baby’shead, whichisoftentilted to one sideor the other inthetransverse position,
can becorrected. Theadvantage of theKiellandsforcepsisthat they can berotated
through asmuch as 180° asthereisno pelvic curve. They are sometimesknown as
straight or rotational forceps. They require considerably more expertise, both to
apply and to perform the rotation. The morbidity associated with the procedureis
considerably higher than that with mid cavity forceps. Damage can occur to the
baby, in terms of brain trauma, or to the mother, particularly in terms of large
vagina tears. Very good analgesiais required for their use. In the 1970s many
obstetricians were expert at using rotational forceps although from 1975 onwards
their use declined steadily.

Although vacuum extraction (the Ventouse) had been introduced in thelate 1960s,
it did not regain any great popularity until the 1980s. This particular form of
obstetric instrument consists of a metal cup which fitted over the occiput of the
baby’shead. A vacuumisrapidly devel oped with apump and thecup isthusfirmly
attached to the baby’s scalp. This gives an excellent method of both flexing the
baby’s head and applying pressure with maternal contractions and effort. It is
relatively atraumatic to the mother but may lead to minor problemswith the baby.
It has become increasingly commonplace and is now more commonly used than
forceps. The disadvantage is that with firm traction the cup, occasionally, pulled
off and re-application is difficult. In these cases attempts to use forceps would
often then take place.
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Sincethe 1990s much greater reliance has been placed on Caesarean section asthe
procedureitself has anincreasingly lower morbidity and anaesthesia has become
much simpler with the use of spinal and epidural analgesia.

Inthe 1970s, and until relatively recently, decisions about mode of delivery were
made by consultantsin theantenatal clinic. Activeinvolvement onthelabour ward
was usually only undertaken in circumstances where the doctor on call (usualy a
registrar) contacted the consultant because of difficulties. It would be unusual for
the consultant to be actively involved at the birth.

Cervical Smear Tests

Cervical screening beganin Britainin the mid-1960s, and by the mid 1980s many
womenwerehaving regular smear tests. The NHS Cervical Screening Programme
was set up in 1988. A woman could choose whether to have her smear taken at her
GPsurgery by the GP or practice nurse, or at acommunity clinic such asafamily
planning or well-woman clinic.13

A leaflet published in 1994 by RCOG noted that all women between 20 and 64
who had ever had sexual intercourse should have regular cervical smear tests. It
suggested that, whilst many trained GPs performed smearsthemsel ves, many had
an experienced practice nurseto perform the procedure, and patients‘ can havethe
smear taken by someone of the same or opposite sex according to your
preference’.

In guidance published in September 1997, RCOG advised that there was no
justification for taking cervical smearsinteenagers. The NHS Cervical Screening
Programme!4 recommended that calls for routine cervical cytology should be
initiated after awoman’stwentieth birthday and before her twenty-fifth birthday.1s

Colposcopy

Colposcopy is indicated when a patient has two or more mildly abnormal (low
grade) cervical smears, or after one moderately/severe (high grade) smear. In
many private health systems (US and Germany) col poscopy isoffered followinga
singlelow-grade cervical smear. Themajority view inthe UK hasbeen that sucha
philosophy may lead to over-treatment in many young women of childbearing
age. However, new guidelines on colposcopy developed by the NHS Cervical
Screening Programme — in press — will recommend, as best practice, that
colposcopy be carried out after asinglemildly abnormal smear.

Colposcopy isamost always now carried out in an outpatient specialist hospital
setting. With the patient’slegs supported on rests, the cervix is examined through
alow power microscope sited outside the genital tract. It allows the doctor an
enlarged three-dimensional view of the cervix. Visualisation of the cervix may be
assisted by painting the cervix with adilute acetic acid (‘ vinegar’), and sometimes
with an iodine solution. Cervical dysplasia becomes temporarily whiter than the
adjacent healthy skin when acetic acid is applied to it, and, unlike healthy skin, it
does not stain brown with iodine. Abnormal areas identified can be sampled by

13 See, for example, Cervical Screening— A Pocket Guide, NHS Cervical Screening
Programme, November 1996.

14 Duncan, | (ed.): NHS Cervical Screening Programme, Publication No. 8, December
1997, p. 6.
15 Guidanceissued by the National Institutefor Clinical Excellence guidancein 2003 now

recommendsthat cervical screening be deferred until the twenty fifth birthday.



small, directed punch biopsies. These small pieces of the tissue are sent to the
laboratory for examination and confirmation of the diagnosis. The patient can
return at alater date for treatment if required. Alternatively some patients can be
managed ona“ seeandtreat” singlevisit basisusing adiathermy loop to excisethe
pre-cancerous areaunder local anaesthetic (LLETZ).

When Ayling started practising as a colposcopist in 1984, colposcopy wasin its
early days (in the UK) and there was no formalised training. Interested
practitioners would usually attend a course in basic col poscopy and then receive
supervised practical training from amore experienced practitioner.

In January 1996, ‘ Standards and Quality in Colposcopy’ was published by the
NHS Cervical Screening Programme. It noted that, at the time, only a few
commissioners were likely to have defined a set of minimum standards for the
colposcopy service within the screening programme. It hoped that these
guidelines would provide an opportunity for review, and setting a clear service
specification.

In April 1998, the British Society for Colposcopy and Cervical Pathology’s
(BSCCP's) scheme for accreditation was introduced. The Society established a
register of practising col poscopists certified by the Society. It noted that, in the
UK, colposcopy was predominantly carried out as part of the NHS Cervical
Screening Programme; ‘in this context colposcopy should only be performed by
either BSCCP certified col poscopists or trainee col poscopists under supervision.’

For staff that werealready in practicein April 1998, a‘ grandfather clause’ existed.
Thisenabled themto apply for certification on the basis of their existing practices.
Applicants were required to submit a short CV, and an audit of their personal
colposcopic practice for a continuous 6-month period. Each colposcopist was
required to see a minimum of 50 new colposcopy patients per annum: ‘A
Col poscopist who failsto see more than 50 new col poscopy patients per year will
not be granted certification.” The accreditation scheme came into effect in 2000,
the date by which all practising col poscopists had to be accredited.

HSG (96) 31—ANational Framework for the Provision of Secondary Carewithin
General Practice—stipulated that, from 1 April 1996, provision of secondary care
servicesby GPsrequired Health Authority approval . For gynaecol ogy procedures,
the guidance specified that “linkswith specialistsat alocal provider unit to ensure
back-up facilities will be necessary.” Re-approval at least every 5 years was
recommended, informed by regular clinical audit and peer review.

Today, dueto the practical difficultiesinvolved, only ahandful of GPsin England
are known to provide a specialist colposcopy service in the primary care setting.
Under current quality assurance arrangements, NHS GPs providing a col poscopy
service are visited and assessed every 3 years against the colposcopy standards
developed by the NHS Cervical Screening Programme.

Chaperones

The Inquiry heard that within the hospital setting it was normal practice
throughout the 1970s and subsequently, for a female chaperone to be present
whenever amale doctor examined a patient. Thus, Mr John Brace, Consultant in
Obstetrics and Gynaecology at the North Middlesex Hospital from 1959-1984,
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stated: “ Another rule of the department wasthat amale doctor would not examine
apatient without being chaperoned by afemale member of staff”.16

In guidance published in September 1997, RCOG advised that:

‘A chaperone should be offered to al patients undergoing intimate
examinationsin Gynaecology and Obstetricsirrespective of the gender of the
gynaecologist. If the patient prefers to be examined without a chaperone this
request should be honoured and recorded in the notes.’

It advised that ‘No remarks of a personal nature should be made during pelvic
examination’ and that * Throughout the examination the doctor should remain alert
to verbal and non-verbal indications of distressfrom the patient. Any request that
the examination be discontinued should be respected.’

RCOG’s Working Party (2002) recommended that a ‘chaperone should be
availableto assist with gynaecol ogical examinationsirrespective of the gender of
the gynaecologist.” Ideally, that person should be a professional; but it noted that
others, including receptionists, secretaries and family members could be
acceptable when small or charitably funded clinics faced funding difficulties.
Thus, pelvic examinations should ‘normally’ be performed in the presence of a
femal e chaperone, preferably unrelated to the patient.

Chaperonesin General Practice

Whilst the practice of ensuring male doctors in the hospital setting were
chaperoned was well established, there was, and remains, considerable variation
in practice amongst general practitioners. The RCOG guidelines noted that ‘In a
survey of general practitionersinthe UK, Speelman et al found that 75% of female
and 21% of male general practitioners never use a chaperone when performing
intimate examinations on patients of the opposite sex. None of the female doctors
and 16% of the malesalways offer achaperonein these circumstances.’ The study
cited was publishedin 1993. Inits Seminars, the Inquiry heard further evidence of
considerable variations of practice amongst general practitioners, in the use of
chaperonesintheir practice.

In April 1995, in the ‘MDU News', the Medical Defence Union advised its
members that it was advisable to have a chaperone present whilst examining
female patients. It advised that this was a matter for the discretion of individual
doctors but the circumstances that posed problemsincluded examining the torso
of female patients without proper explanation. The 1996 GMC guidance on
intimate examinations suggested that ‘ whenever possible’, doctors should offer a
chaperone or invitethe patient to bring arelative or afriend.

Inlater guidance (2002), the RCOG noted that the MPSwould take the view that a
family member would not fulfil their criteriafor achaperone, asthey defined this
as‘ someone with nothing to gain by misrepresenting thefacts.’

Alsoin 2002, the RCN produced aleafl et: “ Chaperoning: Theroleof thenurseand
the rights of patients’, to provide guidance for nursing staff. It argued that ‘all
patients should have the right, if they wish, to have a chaperone present
irrespective of organisational constraints.” Patients should be offered achaperone
and any refusal noted on the medical record. “When the chaperone is a nurse or

16 Inquiry Statement paragraph 8.



other member of the health care team, they can act as advocate for the patient,
helping to explain what will happen during the examination or procedure, and the
reasonswhy.” It noted that achaperone could be areassuring presence.

Nurses and other health care professionals were also advised that they should
consider being accompanied by a chaperone when undertaking intimate
procedures, to avoid misunderstandings and, in rare cases, false accusations of
abuse. The suggestion that achaperone should act asasupport to the patient, or as
her advocate, isonly one of anumber of rolesthat the chaperone was expected to
fill. Other roles would include that of helper for the doctor (assisting in
procedures); as a protection for both patient and doctor; and as awitness. These
rolesare not necessarily compatiblewith one ancther.

GLOSSARY

Cervical Smear Test

A sample of cellsistaken from the cervix and smeared onto a microscope slideto
identify abnormal cells.

Colposcopy
Examination of the cervix through low power microscope sited outside the genital
tract. It allowsthe doctor an enlarged three-dimensional view of the cervix.

D&C

Dilatation of the cervix and curettage of the uterine cavity. During the 1970-1980
period the most commonly performed minor gynaecological operation under
general anaesthetic. Indications — mostly menstrual disorders and
postmenopausal bleeding (to exclude cancer of the uterine body). Main risk is
perforation of the uterus by the exploratory instruments (1-2%).

Now largely replaced by hysteroscopy, which allowsvisual entry and examination
of the uterine cavity using a fine telescope with a videocamera. The perforation
rateislower, the complication morelikely to berecognised and the procedure may
be donewith either local or general anaesthetic.

Laparotomy

The general term to describe any open abdominal surgical procedure. Usually
used on consent forms where the diagnosis (and treatment) is uncertain prior to
surgery. Oftenfollowson from adiagnostic laparoscopy if minimal accesssurgery
is not feasible — e.g. ectopic pregnancy in afallopian tube. Most gynaecol ogists
use a transverse suprapubic (‘bikini’) incision for cosmetic reasons. During
closure of the abdominal wall aplastic tube drain may beleftin placeto prevent a
wound haematoma (collection of blood). This is removed after 2—-3 days by the
ward nursing staff.

Pelvic, Bimanual or Internal Examinations

Thisrefersto aform of examination of the female pelvis where one hand of the
examiner —usually theleft —isplaced on thelower abdomen of the patient, and the
forefinger and middlefinger of theright hand together areinserted into thevagina.
The structures between the two hands, mainly the womb and ovaries, can then be
felt and their size, position and mobility ascertained.

Trimesters
The blocks of three monthsinto which pregnancies are conventionally divided.
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ANNEX 2
ORGANISATION OF THE NHSIN EAST KENT 1971 -2002

1971-1974

On the foundation of the NHS in 1948, community health services, family
practitioner and hospital services were organized in three separate structures.
Community health services such as health visiting remained the responsibility of
local government. The administration of family practitioner contracts (those GPs,
dentists, pharmacists and opticians who contracted to provide services to the
NHS) became the responsibility of Family Practitioner Committees (FPCs).
Hospital services, with the exception of “teaching” hospitals, were grouped
geographically under Regional Hospital Boards, and each had their own Hospital
Management Committee (HMC):

In Kent, the administration of family practitioner contracts was organised on a
countywide basis through the Kent FPC. Hospital services were organised
through the SE Metropolitan Regional Hospital Board, which had the
responsibility for service planning and devel opment, appointing and holding the
contracts of consultant medical staff in the hospital groups in their area and for
medical staff training. In East Kent, the Thanet Hospital (which had two wings,
one in Margate and the other in Ramsgate) and the Kent & Canterbury Hospital
weretheresponsibility of thelsle of Thanet and Canterbury Group HMC.

1974-1982

This structure remained in place until 1974. The first major restructuring of the
NHS in that year was predicated on setting up organisations based on natural
geographical areas and populations to be served by more integrated health
services. Regional Health Authorities (RHAS) were established, each with a
number of Area Heath Authorities (AHAS), to which Family Practitioner
Committees became responsible. In each Area Health Authority there were a
number of District Health Authorities (DHAS), which became responsible not
only for the hospital (s) intheir geographical district but also for community health
services, transferred to the NHS from local government. Hospitalswereidentified
as District General Hospitals (DGHS). The RHAS retained the responsibility for
medical training and staffing, service strategy, hospital building programmes and
the allocation of resources to the AHAs. Management of AHAs and DHAs was
exercised through teams of appointed administrators, doctors, nurses and finance
officers and at District level, representatives nominated by the hospital
consultants and local GPs. The teams were expected to work through consensus
agreement. This reorganisation also brought into existence Community Health
Councils, coterminouswith DHAs, which were charged with the responsibility to
represent patient interests in the planning and delivery of health care in their
District.

In East Kent, the SE Thames Regional Health Authority succeeded the former SE
Metropolitan Hospital Board. The Kent FPC became accountable to the newly
established Kent AHA. Withinthe Kent AHA, the Canterbury and Thanet District
Health Authority and SE Kent District Health Authority were created. The
Canterbury and Thanet DHA took over responsibility from the former Thanet and
Canterbury Group HMC for the hospitals in the group. The Thanet General



Hospital and the Kent & Canterbury Hospital each became a DGH but were
managed as before as a single entity. The South East Kent DHA became
responsible for the William Harvey Hospital in Ashford as well as the Buckland
Hospital in Dover, the Royal Victoria Hospital in Folkestone, and the Victoria
Hospital in Deal.

1982-1984

In 1982, a further reorganisation took place, which was designed to decentralize
policy and planning. This abolished the AHA tier of management, leaving DHAS
responsible directly to RHAs and re-established FPCs as separately managed
bodies accountable to the Department of Health. Consultant medical staff
contracts were transferred from the RHA to the new DHAs. Hospitals and
community health serviceswere organised into individual administrative units.

In Canterbury and Thanet DHA, the administration of the Kent & Canterbury and
Thanet General Hospitals was separated into two units. The hospitals in South
East Kent DHA were aso organized into two units — the Ashford Unit (which
included the William Harvey Hospital) and the Channel Ports Unit, which
included the Dover, Deal and Folkestone hospitals.

19841990

In 1984/5, the principle of general management was introduced into the NHS. In
each RHA, DHA, FPC, hospital and health service unit a General Manager (GM)
was appointed, with operational, financial and professional accountability to the
next level of management for the performance of their organisation. Effortswere
made to appoint doctorsto these posts, aswell as those with experience of public
service management outside the NHS. GMs were expected to exercise a strong
leadership role in their organisationsin contrast to the consensus management of
the past decade.

Of the GM appointments in east Kent, a surgeon was appointed to the Ashford
Unit and an anaesthetist to the Thanet General Hospital Unit. The new GM of the
Canterbury and Thanet DHA was aformer admiral inthe Royal Navy.

19902002

In 1990, the NHSwasradically re-structured to create the “ purchaser — provider”
split, under which DHAsbecamethe purchasers and commissionersof health care
services provided by hospitals and other health services units, which in turn
became autonomous NHS Trusts, with aChief Executive and aMedical Director.
Trust status was granted in annua “waves’ from 1990/91 onwards. FPCs were
renamed Family Health Services Authorities (FHSAS), to be managed by a Chief
Executive, working with a new appointment of Medical Director. FHSAs were
expected to movefromalargely administrativefunctionto amoremanagerial role
inrelationto GPsand issues of differing quality of care between practices.

In April 1994, the William Harvey Hospital, together with the Dover, Deal and
Folkestone Hospital's, became the South Kent Hospitals NHS Trust. In this same
year, the Canterbury and Thanet and South East Kent DHAs merged to form the
East Kent District Health Authority.

In 1996, FHSAs as independent authorities were abolished and their
responsibilitiesamal gamated into those of DHASs. Theresponsibilitiesof the Kent
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FHSA were transferred to the re-formed East and West Kent DHAS. In 1996, the
Kent and Canterbury Hospitals NHS Trust was established, as was the Thanet
Healthcare NHS Trust.

In 1999, the three hospital Trusts (Kent & Canterbury Hospital, South Kent
Hospitalsand Thanet Healthcare) merged to becomethe East Kent HospitalSNHS
Trust.

2002—

In 2002, further reforms of the NHS established Strategic Health Authorities
(StHAS) and Primary Care Trusts (PCTs). StHAs are directly accountable to the
Department of Health for monitoring the performance of all the NHS Trusts in
their area, and for the overall framework of health care planning and policy for the
population in their area. Primary Care Trustslargely emerged from Primary Care
Groups (PCGs), which had been set up by DHAs in 2000 on the abolition of
“fundholding” . PCGsconsisted of all GPsinageographical areaworkingtogether
to manage a significant amount of the DHA's purchasing budget. PCTsinherited
the full purchasing and commissioning responsibilities of the former DHAS,
together with responsibility for thefamily practitioner services.

In Kent, the Kent and Medway SHA was established as a Kent-wide body, and in
East Kent four PCTSwere created: Ashford, Canterbury & Coastal, Shepway and
Thanet & Dover.



ANNEX 3
CLINICALASSISTANTSINTHENHS

What isaclinical assistant?

1

Clinical assistants are career grade doctors employed on permanent
contracts in hospital and community health services, who are not
consultants or doctors in training. A clinical assistant does not require
specialist accreditation, and works under the supervision of aconsultant.

The clinical assistant grade for doctors has existed in the NHS since its
inceptionin 1946. Thetermisnot foundin the hospital medical staff terms
and conditions of service, but is covered by the appointments procedure
specified at paragraph 94, and by the NHS General Whitley Council
agreements.

Today, the majority of clinical assistants are employed on national terms
and conditions of service, working on average two sessions per week.!
General practitioners often undertake clinical assistant sessions in
specialtiesthat interest them. Theclinical assistant pay scaleoverlapswith
the pay scalesfor other hospital non-consultant career grades (NCCGs).

Other non-consultant career grade (NCCG) doctors include Associate
Specidlists, Staff Grade doctors (from 1989), Hospital Practitioners (from
1979),2 Senior Community Medical Officers and Community Medical
Officers, and their many equivalents working on local NHS Trust
contracts. An Audit Commission report on medical staffing in August
2002 found the Associate Specialist and Staff grades to be the fastest
growing categories of hospital doctor.

How many clinical assistantsarethereinthe NHS?

5.

The Department of Health collects annual statistics on al staff employed
in the NHS in England.? The numbers of staff in the category ‘clinical
assistant’ have fallen steadily over the past decade,* from 7,084 (1,809
wholetime equivalents) in 1992 to 3,942 (1,183 whole-time equivalents)
in 2002.5 The average annual percentage decrease between 1992 and 2002
was—b.7 per cent, between 1997 and 2002 was—7.3%, and between 2001
and 2002 was —12.3 per cent. The percentage of women has increased
slightly from 33% in 1992, to 40% in 2002. The percentage of al clinical
assistantswho qualified in the United Kingdom was 74% in 2002, and the
large majority work on part-time contracts.

PriceWaterhouseCoopers survey for the Pay Review Body, 2002

Thehospital practitioner grade wasintroduced in 1979 for general practitionerswith at
least 2 years full time hospital experiencein arelevant speciaty, or with arelevant
specialist diplomaand fiveyears' experienceasaclinical assistant.

Department of Health annual medical workforce census of NHS staff

The Department of Health isnot ableto supply statistics on numbersof clinical assistants
prior to 1992

Hospital, Public Health Medicine and Community Health Services Medical and Dental
Saff in England 1992—-2002, Department of Health Statistical Bulletin, June 2003
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6.

Since introduction of the Staff Gradein 1989, numbersin this grade have
grown steadily to 5,088 in non-dental speciatiesin England in 2002.

Arrangementsfor appraisal of clinical assistants

7.

Following agreement with the British Medical Association on a
national appraisal scheme, the Department of Health introduced annual
appraisal for al non-consultant career grade doctors in October 2002.6.7
Clinical assistant posts fall within the scope of the new arrangements.
The appraisal process is the vehicle through which the General
Medical Council’s proposed revalidation requirements (i.e. five-yearly
demonstration of fitness to practise) will be delivered for non-consultant
career grade doctors. Employers must ensure that the requirement to
participatein appraisal isacontractual requirement for all new employees.

The content of the national appraisal scheme — which relies on standard
documentation to ensure consistency — covers clinical performance,
teaching and research, and personal and organisational effectiveness. The
appraiser will usually be the Clinical Director, lead clinician or named
consultant, with the option of aspecialty or sub-specialty review by those
with relevant expertise and knowledge.

The guidance states that where serious concerns are identified during an
appraisal, they should be dealt with in accordance with the agreed
employer procedures—which may include the Chief Executive informing
the Trust Board in a closed session — and the appraisal temporarily
suspended until the identified problems are resolved. Both appraiser and
appraiseearereminded of the“ need to recogni sethat asregistered medical
or dental practitionersthey must protect patients when they believethat a
colleague' s health, conduct or performanceisathreat to patients.” (GMC
Good Medical Practice para 26, GDC Maintaining Sandards para2.4).

M oder nising medical careers

10

The government outlined its intention to modernise NHS non-consultant
career gradesin February 2003:

“We intend to align the reform of (the NCCGs) closely with new
training structures so that existing difficultiesfor doctorswho wish to
re-enter training are removed. New arrangements will have clear
pathways back into training and better support for the continuing
professional development of non-consultant career grades. Thiswork
will be linked with new provisions to allow more of their skills and
experience to be assessed, recognised and used to help their careers.
It will also reflect the work done on competency-based assessment.” 8

Advance Letter (MD) 05/02

The Code of Practicerelating to the appointment and employment of HCHSIocum
doctors, issued in 1997, requireswritten assessment reports/references on locum doctors,
including clinical assistants, at the end of each locum episode.

From the government’ sresponse to the consultation on SHO moderni sation Unfinished
Business, 25 February 2003.
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12

In July 2003, following a review exercise, the Department of Health
published a consultation document on modernising medical careers for
non-consultant career grade doctors, including full-time hospital clinical
assistants.® Thisdrew attention to the following problems:

» “Thegradesarenot seen asexistingin their own right.

» Theroutes into the grade and the qualifications for entry are poorly
defined.

e Support for continuing professional development (CPD) and further
training inthe NCCGsisinconsistent acrossthe NHS.

e Thereisnoclear structure for enabling recognised career progress.

» Thenature of thework undertaken by NCCGsvarieswidely and there
islittle scopeto recogniseformally the significant competenciesoften
deployed by them.”

Thefollowing recommendations were put forward for consul tation:

e “Entry to a career grade post should only be available to those who
have met clear educational standards and can demonstrate specialty-
specific competencies.

* The existing NCCG grades should be integrated into a single,
simplified structure with no more than two recognised levels of
practice.

* Asystemof limited accreditation of competenciesisrequired through
which NCCGs with formally recognised skills can work
independently at the appropriatelevel.

e The medica Roya Colleges in working with the Department of
Health and the Postgraduate M edical Education and Training board to
establish competency-based assessment for trainees should seek to
identify linked competenciesfor NCCGs.

» Loca employers, Workforce Development Confederations (WDCs)
on behalf of Strategic Health Authorities and postgraduate deans
should ensure that resources and infrastructures are available for the
CPD needs of NCCGs.

» Postgraduate Deans should support the education and devel opment of
NCCGs.

e All NCCGs whether employed on local or on national terms and
conditions of service should be appraised annualy and have a
personal development plan (PDP).

» Workforce planners, both nationally and locally, should in co-
operation with postgraduate deans ensure that ameaningful number of
training slots for senior entrants are available in specialist training
programmes.

* Anew career structurefor NCCGs should be seen asanintegrated part
of anew, modernised structurefor medical careers.

e The new structure should no longer be called the non-consultant
career grades.

* Anew career structure and competencieswill need new pay and terms
and conditions of servicewhich are appropriatefor it.

Choiceand Opportunity: Modernising medical careersfor non-consultant career grade
doctors, Department of Health, July 2003
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13

» Specia, formal arrangements will be required to place existing
NCCGsat fair and appropriate pointsin the new structure.

»  Further scoping work is required to determine the size and makeup of
the current NCCG workforce.

»  Further work will be undertaken to establish how the principles of the
other recommendations may begiven effect inthedental specialities.”

Under the General and Specialist Medical Practice (Education, Training
and Qualifications) Order 2003, a new Postgraduate Medical Education
and Training Board (PMETB) replaces the Specialist Training Authority
as the competent authority for assessment of eligibility for specialist
registration. One aim of the Order is to broaden access to the GMC's
specialist register by alowing training and qualifications to be assessed
wherever obtained and medical experienceto betaken into account.



ANNEX 4
THE“THREEWISE MEN”

1 Special professional panels (generaly referred to as the “Three Wise
Men”) were set up by District Health Authorities under circular
HC(82)13: ‘Prevention of Harm to Patients Resulting from Physical or
Mental Disability of Hospital or Community Medical or Dental Staff’.
The procedure had been first conceived under HM (60)45: “ Prevention of
Harmto Patients Resulting from Physical or Mental Disability of Hospital
Medical or Dental Staff”. It was reviewed in 1982 following structural
changestothe NHS.

2 The “Three Wise Men” procedure was separate from employment-based
NHS disciplinary and suspension procedures. The purpose of the process
was to provide a method by which the health of consultants and other
practitioners could be reviewed by their peers, where concerns about a
doctor’s competence were suspected to be health-related. However, the
procedure could be used “in cases where it is possible that disciplinary
action could arise but where thereisreason to suspect disability.”*

3 Under HM(60)45, each hospital or group of hospitals was advised to
appoint “a small sub-committee of the Medical Staff Committee
consisting of members of the senior medical staff who would receive and
take appropriate action on any report of incapacity of falure of
responsibility, including addiction.” The sub-committee, appointed by
annual election, would comprise three or four members who would be
known and readily accessible to all members of the medical staff. It was
responsible to the Medical Staff Committee, who determined its terms of
reference, but it did not have a duty to report back to the Medica Staff
Committee.

4 The “Three Wise Men” would make confidential inquiries into cases
brought to their attention, and where necessary, would bring serious cases
to the notice of the hospital authoritiesto decide on any action to be taken.
Insodoing, the® ThreeWiseMen” could claim the protection of qualified
privilege against any action for defamation.

5 Under HC(82)13 the procedure was modified, and extended to include
general practitioners in connection with health authority appointments
held in hospitalsor community clinics:

* It was recommended under HC(82)13 that each District Health
Authority set up a standing Special Professional Panel of senior
medical/dental staff. When a case was presented, a small sub-
committee drawn from this panel was organised to receive and take
action on any report of incapacity due to physical/mental disability.
The sub-committee was not required to report back to the Panel.

»  Themembership of the Panel waslaid out in the guidance, along with
the suggested composition of a sub-committee. For hospital doctors,
the sub-committee would comprise of three consultants. Where the

1 HC(82)13, at paragraph 15.
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subject of inquiry was also a GP, a member of the Local Medical
Committee would be added.

e Hedth authorities were asked to make arrangements to protect the
confidentiality of all communications made under the procedure
unlessdisclosurewas ordered by duelegal process.

» A casewould berelayed in thefirst instance to a Panel member, who
would then inform the Chairman of the Panel. The Chairman would
then convene a sub-committee of three members selected from the
Panel.

»  Thesub-committee was not obliged to prove that the practitioner was
arisk to patients through ill-health but, if it decided that there was a
risk, it was required to inform the Regional Medical Officer and the
Medical Officer of the employing authority.

* Itwasthentheduty of theMedical Officer of theauthority to decideon
the basis of that report whether a further investigation and/or action
needed to betaken.

Inthe 1990sthisresponsibility was not transferred to NHS Trusts, and the
process hasfalleninto disusein most parts of the country.

For community-based general practitioners, a similar system existed
based on Local Medical Committees. For example, where a Family
Practitioner Committee was concerned about a doctor’s incapacity to
carry out the obligations of histerms of service dueto physical or mental
disability, a doctor would be required to supply a medical report to the
Local Medical Committee. Inremoving adoctor’snamefrom the medical
list, at least a third of members of any FPC sub-committee would be
doctorsfrom apanel nominated by the Local Medical Committee.2

In 1994, Liam Donadson (then Regional Director of Public Health in
Northern and Yorkshire Region, now Chief Medical Officer in the
Department of Health in England) commented on the effectiveness of the
“ThreeWiseMen” procedurein hospitalsinthefollowing terms:

“The" ThreeWise Men” procedure, in which apanel of consultantsin
ahospital hasthe power to intervene when patientsare at risk of harm
because of a doctor’sillness, is often criticised as ineffective and not
widely known. This is partiadly justified. The panel invariably
operates in secret. ... Experience suggests, however, that the
mechanism can work well: many examples exist of sick doctors who
have been identified by it, treated and successfully returned to work
without anyone in the hospital being aware of the problem. The same
istrue of thework of members of local medical committees on behalf
of sick general practitioners.”3

TheBritishMedical Association’sConsultantsand Specialists Committee
and the Department of Health are now developing a new framework for
disciplineand suspension, for Trustsin England to usein drawing up their
own detailed procedures for responding to concerns about the practice of
doctors and dentists. The proposed new framework will replace existing

Sl 1974/160
Sckdoctors, Editorial, British Medical Journal, 309, 557-558, 1994 (3 September)
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4

guidance on discipline, suspensions, and the “Three Wise Men”
procedures. It will also replace the ‘ paragraph 190’ right of appeal to the
Secretary of State against termination of appointment.*

A BMA/DH joint statement of agreed principles, issued on 9 September
2003, stated that:

“Theframework isintended to address the * suspension culture’ in the
NHSby introducing new arrangementsfor restrictionson practiceand
exclusions from work. The focus of the framework isto help doctors
and dentists. Exclusion will be regarded as a last resort and no
practitioner should be excluded from work other than through these
new arrangements.” (paral)

Under the framework, Trusts will be required to develop a co-ordinated
approach to handling concerns, to quickly establish thefacts, ascertainthe
extent of any risk or validity of any concern, and take immediate
appropriate action. Investigation into concerns about a doctor’s practice
will be handled by appropriately trained individuals locally, and the
advice of the National Clinical Assessment Authority (NCAA) will
alwaysbe sought on optionsto resolvethe matter. Disciplinary procedures
will beregarded asalast resort.

Paragraph 190 of the‘old’ termsand conditions of service for hospital medical and dental
staff. In October 2003, consultantsin England voted in favour of accepting the new
consultants’ contract.
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ANNEX 5
THE REGULATORY FRAMEWORK FORVOCATIONAL TRAINING
QUALIFICATIONSIN GENERAL PRACTICE

The following notes are extracted from the websites of the Roya College of
General Practitioners (www.jcptgp.org.uk/certification/framework.asp) and the
Department of Health (www.doh.gov.uk/medicaltrai ningintheUK/about.htm).

1979: The National Health Service (Vocational Training) Regulations

1 The length and content of vocational training for general practice in the
United Kingdom is determined by parliamentary regulations. The
National Health Service (Vocational Training) Regulations 1979 came
into operation in England and Wales on 16 February 1980.! These
regul ations made vocational training mandatory for doctors entering the
profession as principal safter 15 February 1981.

2 TheRegulations, inter alia, prescribethe medical experiencewhich, under
section 31 of the National Health ServiceAct 1977, amedical practitioner
isrequired to have acquired before being included in aHealth Authority's
list of practitioners undertaking to provide general medical services. The
prescribed experience specified by the Regulationsis set out at Annex A.

3 The Joint Committee on Postgraduate Training for General Practice? is
appointed to administer the regulations for the whole of the United
Kingdom, and must abide by them in considering applications for
certificatesfrom doctorswho have completed the training.

1986: European legislation and freedom of movement

4 In 1986 the first phase of European law came into force which gave
doctors rights of free movement in Europe. This laid down certain
minimum requirements for the training of general practitionersincluding
the length and content of the training period. Each member country was
required to introduce a package of training conforming to these
requirements by 1 January 1990.

5 The second phase, which made specific training mandatory for all who
wished to work in general practice, took effect from 1 January 1995. The
arrangements are enshrined in law under Title 1V, Council Directive
93/16/EEC of 5April 1993 to facilitate the free movement of doctorsand
the mutual recognition of their diplomas, certificates and other evidence
of formal qualifications. This is often shortened to the ‘European
Directive or the‘Medical Directive'.

6 Under the terms of Council Directive 93/16/EEC, each Member State
must appoint a Competent Authority or Authorities. The Competent
Authority has two main functions: first to supervise the training for

1 Corresponding regul ations came into operation on the same day in Scotland and Northern
Ireland.
2 There are plansto replace both the Joint Committee and the parallel body for hospital

doctorswith anew single body, the Postgraduate M edical Education and Training Board.



general practice within that Member State, to issue certificatesto doctors
who complete the training programme satisfactorily, and to issue
certificates of Acquired Rights to those doctors who are eligible for this.
Secondly, it isresponsible for the verification of certificates or diplomas
issued under Council Directive 93/16/EEC presented by doctors entering
the Member State. Host Member States are required by the Directive to
recognise certificates or diplomas issued under 93/16/EEC by other
Member States.

For the purposes of general practice, these responsibilities are divided
between two Competent Authorities in the United Kingdom. The Joint
Committee on Postgraduate Training for General Practice is the
Competent Authority with responsibility for the supervision of training
and the issue of certificates. The General Medical Council has
responsibility for the recognition of certificates presented by doctors
entering the UK from Europeto practise medicine.

1994: European Requirementsand amending Regulationsin the UK

8

The Vocational Training Regulations of 1979 were amended and
supplemented in England, Wales and Scotland by the Vocational Training
for General Medical Practice (European Requirements) Regulations
1994, which came into force on 1 January 1995.2 The 1994 amendments
brought important changes for doctors working as locums and assistants
in general practice.

From 1981 to 1994, vocational training in the United Kingdom was
mandatory only for those doctors who wished to enter the profession as
principals in general practice. Locums and assistants were not affected
and could practise simply on the basis of their full registration with the
Genera Medical Council. Since 1 January 1995, all doctors working in
general practice in the National Health Service (other than as GP
Registrars), have been required to possess a certificate of prescribed or
equivalent experience issued by the Joint Committee, or an exemption
from the need to havethe experiencereferred tointheVVocational Training
Regulations, or an Acquired Right. In other words, the Regulations now
require specific training for al who wish to work as general practitioners
withinthe NHS, unlessthe doctor holds alegal exemption or an Acquired
Right.

1997: NHSVocational Trainingfor General Medical Practice Regulations

10

In 1997 most of the regulations and their amendments mentioned above
were revoked and replaced by The National Health Service (Vocational
Training for General Medical Practice) Regulations 1997. These
regulations cameinto force on 30 January 1998 and give effect to some of
the long-term aims of the Joint Committee and the profession.* For the
first time since 1979 amendments were made to the prescribed training
programme, the arrangements for final or Summative Assessment of
doctors completing the programme, and the approval of training posts.
The revised list of prescribed medical experience specified by the

Corresponding regul ationswere again madein Northern Ireland.

Corresponding regul ations cameinto operation on the same day in Scotland and Northern
Ireland.

189



190

Regulations, and the competenciesto betested by summative assessment,
aresetoutin Annex B.

11 Some of the 1994 Regul ationsremain extant today in so far asthey refer to
the Medical Directive, the Competent Authority, assistants and deputies
and acquired rights. All doctors working in general practice today,
whether as a principal, assistant, locum or deputy, must possess a
certificate of prescribed or equivalent experience issued by the Joint
Committee on Postgraduate Training for General Practice, or a legal
exemption, or an acquired right to practise. The only exceptions are
doctors who are training in general practice (GP Registrars) and those
working outside the National Health Service, in private practice.

Eligibility toPractise
12 In order to be eligible to practise asageneral practitioner principal in the
National Health Service, doctors must satisfy one of the criteria listed

below:

a

Doctors who possess a Certificate of Prescribed Experience or a
Certificate of Equivalent Experience issued by the Joint
Committee on Postgraduate Training for General Practice.

Doctorswho possess a Certificate of Specific Trainingin General
Medical Practice awarded in one of the member states of the
European Economic Area (EEA) other than the UK.

Doctors who possess a Certificate of Acquired Rights awarded in
one of the Member States of the European Economic Area (EEA)
other thanthe UK.

Doctors who were principals in NHS genera practice on 15
February 1981.

Doctors who were on 15 February 1981 serving in the Defence
Medical Services in a capacity which could be regarded as
equivalenttothat of aprincipal ingeneral practiceintheNHS, and
are in possession of a statement from the Director General of
Medical Servicesconfirming this.

Doctors who were principals in NHS general practice before 15
February 1981 and returned to the Medical List of a Health
Authority or Health Board asaprincipal general practitioner inthe
NHS before 15 February 1990.

Doctors who hold a recognised primary medical qualification
awarded in one of the member states of the European Economic
Area(EEA) other than the UK entitling them to befully registered
under section 3 of the Medical Act 1983, and who were
established in the United Kingdom on 31 December 1994.

Doctors who wish to practise as principals for the provision of
limited medical servicesand wereincluded inthe Medical List of
a Health Authority or Health Board as providing such limited
serviceson 31 December 1994.



13 Doctors may be employed as locums, deputies or assistants in general
practiceif they fulfil oneof thecriteriaa) to g) listed above. Theonly other
doctors who may be employed as locums/deputies/assistants are those
who wereemployed inthese capacities, in NHS general practice, on either
10daysinthefour year period ending 31 December 1994, or, on40 daysin
the ten year period ending 31 December 1994. Doctorsin this group hold
Acquired Rights and may practise as locums and assistants but not as
principals.

ANNEXA
EXTRACT FROM THE NATIONAL HEALTH SERVICE
(VOCATIONAL TRAINING) REGULATIONS 1979

Prescribed experience®
5. — (1) “Subject to the provisions of regulations 7(4) and 8(3), the medical
experience needed to satisfy paragraph () of section 31 (2) of theActis—

@ before 16th August 1982 the satisfactory compl etion of aperiod or periods
of training amounting to at least 12 months whole-time employment or its
equivalent asatrainee general practitioner;

(b on and after 16th August 1982 the satisfactory completion of a period or
periods of training amounting to at least 3 years whole-time employment
or itsequivalent, of which—

() at least 12 months whole-time employment or its equivalent shall
betraining asatrainee general practitioner, and

(i) the remainder shall be training as a practitioner in educationally
approved posts and shall include not less than 6 months whole-
time employment or its equivalent in each of two of thefollowing
specialities—

General Medicine,

Geriatric Medicine,

Paediatrics,

Psychiatry,

Oneof Accident and Emergency Medicine or General
Surgery,

Any one of Obstetrics or Gynaecology, or Obstetricsand
Gynaecol ogy

(2) The medical experience prescribed in paragraph (1) shall be acquired within
not more than 7 years immediately preceding the date of application for a
certificate of prescribed experience.”

Sl 1979/ 1644

After 15 February 1981, doctors applying to beincluded onthe Medical List had to
produce avocational training certificate of prescribed (or equivalent) experienceissued
by the Joint Committee on Postgraduate Training for General Practice, or a statement of
exemption. The Medical Practices Committee had the power to refuse an applicationif a
doctor was not suitably experienced, and aheal th authority could not include adoctor on
theMedical List unlessthe MPC had granted the application.
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ANNEX B

EXTRACT FROM THE NATIONAL HEALTH SERVICE
(VOCATIONAL TRAINING FOR GENERAL MEDICAL PRACTICE)
REGULATIONS1997:7

Prescribed medical experience:

“6. — (1) Subject to regulation 12(9), the medical experience prescribed for the
purposesof section 31(2)(a) of theAct isthe satisfactory compl etion of aperiod or
periods of training amounting to at |east three years employment, and meeting the
other requirements of thisregulation.

(2) Thereferencein paragraph (1) to three years employment, and the references
in paragraphs (3) and (4) to other periods of employment, areto periods of whole-
time employment; but, subject to paragraph (8), the requirements of this
regulation may be satisfied by periods of part-time employment of equivalent
duration.

(3) Thetraining shall include a period or periods amounting to at least 12 months
employment as a General Practice (GP) Registrar with a practitioner who falls
within regulation 7(1).

(4) Theremainder of thetraining -
) shall be spent asapractitioner in postsfalling within regulation 8; and

(b) shall include a period or periods amounting to not less than 6 months nor
morethan 12 months employment in each of two specialtiesmentionedin
different paragraphs below -

0] Genera Medicine;

(i) Geriatric Medicing;

(iii)  Peediatrics,

(iv)  Psychiatry;

(v) Oneof -
Accident and Emergency Medicine; or
General Surgery; or
Accident and Emergency Medicinetogether with either General
Surgery or Orthopaedic Surgery;

(vi)  Oneof -
Obstetrics; or

Gynaecology; or
Obstetricsand Gynaecol ogy.

(5) Wheretraining is spent in employment in specialties which are not mentioned
in sub-paragraph (b) of paragraph (4), not more than six months employment in
any one such specialty may be taken into account in calculating, for the purposes
of paragraph (1), the period or periods of training undertaken.

7 Sl 1997/2817



(6) The Joint Committee shall supervisethetraining and shall in particular secure
that it complieswith the requirements of article 31(1) of the Medical Directive, or
(inthe case of part-timetraining) article 31(1) as appropriately modified together
with article 34 (the text of articles 30, 31(1) and 34 asthey had effect on the date
these Regulationswere madeisreproduced in Schedule 1).

(7) The prescribed experience must be acquired within the period of seven years
ending on the day on which a person makes an application for a certificate of
prescribed experience under regulation 10.

(8) Inrelation to periods of part-time employment -

) in computing any period of training which began on or before 31st
December 1994 there shall be disregarded any period of part-time
employment during which the duties of the person employed occupied
less than half of the time usually occupied by the duties of persons
employed whole-timein similar employment; and

(b) in computing any period of training which began after 31st December
1994 there shall be disregarded any period of part-time employment
during which the duties of the person employed, taken week by week,
occupied lessthan 60 per cent of thetime usually occupied by the duties of
persons employed whole-timein similar employment;

and in relation to any period of training which began after 31st December 1994
employment whichisnot whol e-timeshall not beregarded asequivalent towhole-
time employment unless it includes at least two periods of whole-time
employment, each lasting not less than one week, one such period falling within
paragraph (3) and one within paragraph (4).

(9) For the purposes of thisregulation, a“month” includes a period which begins
on the first Wednesday of the month (whether or not that is the first day of the
month) and ends on thelast day of the month.

Competenciesto betested by summative assessment:8
“The competenciesto betested by summative assessment are:

» factual medical knowledge which is sufficient to enable the
practitioner to perform the duties of ageneral practitioner;

e theability to apply factual medical knowledge to the management of
problems presented by patientsin general practice;

» effective communication, both orally and inwriting;

o theability to consult satisfactorily with general practice patients;

e the ability to review and critically analyze the practitioner's own
working practices and manage any necessary changes appropriately;

e clinica skills; and

» theability to synthesizeall of the above competenciesand apply them
appropriately inageneral practice setting.”

8 S 1997/2817 at Regulation 9 (2).
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ANNEX 6
GPDEPUTISING CO-OPERATIVES

1 In 1974, the statutory responsibility of NHS general practitioners to
arrange the provision of out-of-hours care (i.e. at night, weekends, bank
and public holidays when the surgery is closed) for their patients was set
out inthe Terms of Servicefor doctors, at Schedule 1 of the 1974 Generd
Medical Services Regulations.! Out-of-hours care would usually be
delivered by the patient’s own general practitioner or practice partners, by
other GPs in the locality on a formal or informal rota system, or by a
commercially-run GPdeputising service.

2 Formal regulation of deputising services was introduced gradualy. In
1984, Family Practitioner Committees (FPCs) were required to monitor
the use and quality of deputising services by GPs, and were given the
power to terminate unsatisfactory deputising arrangements. The
monitoring of these deputising services was usually discharged by the
appointment of a doctor at the FPC to act as deputising services liaison
officer.

3 Over the years a number of changes were made to the GPs' Terms of
Service to reflect changing policies and practices. Mgor changes were
made to the Terms of Service following the introduction of a new GP
contract in 1990. Thisreinforced the GP' sresponsibility for the care of his
patientsat all times, including responsibility for any deputy, and set outin
more detail requirements on a GP's availahility to patients, including
provisions for doctors working less than full-time. These changes,
together with the various other amendmentsto the Terms of Service since
1974, were consolidated in the NHS (General Medical Services)
Regulations 1992 at Schedules 2, 12 and 13.2

4 Sl 1992/635 provided that “a doctor shall be under no obligation to give
treatment personally to a patient provided that reasonable steps are taken
to ensure the continuity of the patient’streatment”. It stipulated that a GP
was responsible for the acts and omissions of any doctor acting as his
deputy, any deputising service while acting on his behalf, and any person
employed by, or acting on behalf of, him or such a deputy or deputising
service. In the case of doctors acting as deputy to another doctor whose
nameisalso included in the Medical List, the deputy was responsible for
his own acts and omissions.® The regulations further required that GPs
must inform the Family Health Services Authority (FHSA) of any
arrangement for engaging a deputy on a regular basis, and obtain the
FHSA's consent before entering into such an arrangement.

Sl 1974/160.
S| 1992/635.

Recent changesin theregul ations have allowed GPs and personal medical services
providersfully to transfer (rather than delegate) responsibility for out-of-hourscareto a
PCT-accredited provider.



The first GP co-operative was established in Bolton in 1977. A GP co-
operative is a group of locally based genera practitioners who come
together to provide out-of-hours services on anon-profit making basis. In
effect, aGPco-operativedeliversan extended deputising rotasysteminits
locality. It provides services in competition with commercial deputising
services, which are privately owned and managed. By taking control
locally of service quality and costs, the purpose is to deliver a more
responsive and cost-effective service. In many areas, GP co-operatives
have become a focus for wider socia, professional and educational
contact between GPs.

Further GPco-operativeswere set up inthe North of England, followed by
aseveral inthe South East.4 1n 1993, 31 co-operativesoperated in England
and Wales. By 1997, the National Association of GP co-operatives had
261 members, co-operatives varying in size, sophistication and number
and location of emergency centres. Over the past 10 years, the pattern of
provision of out-of-hours care has changed significantly, with most GPs
working in co-operatives and with other NHS providers having been
developed, notably NHS Direct and Walk-1n Centres.

Today, two thirds of al general practitionersin the UK are part of a GP
deputising co-operative, and over 300 such co-operatives exist acrossthe
UK.

Thekey features of GP co-operativestypically includethefollowing:

eGP co-operatives tend to be companies limited by guarantee, with
each member GPbeing liablefor £1. All membershave an equal share
in ownership and an equal vote. Thereisno share capital. Any surplus
cash flow isowned by members, and usually redistributed in theform
of increased paymentsto membersfor work done.

e GPco-operativesare governed by aboard, management committee or
Council whose members (unpaid) are el ected by member GPs.

»  GP members appointed as medical managers of the co-operative are
usually paid for their work at a sessiona rate linked to the NHS
hospital practitioner grade.

» GP co-operatives often have a manager who is accountable to the
Board for the smooth running of the organisation.

* Inmost cases, out-of-hours work is undertaken by GP co-operative
members. Exceptionally, a co-op may use doctors who are not
members.

In the early 1990s, the National Association of GP Co-operatives
(NAGPC)s — a body representing the majority of GP deputising
co-operatives at national level — was set up. The NAGPC started as a
pressure group to influence government policy and resourcing in relation
to out-of-hours provision. It now exists to encourage and support the

TheAssociation of South East Kent and East Sussex Doctorson Call Ltd (SEADOC), of
which Clifford Ayling was amember, was established in August 1992.

The NAGPC isacompany limited by guarantee that has achairman and council members
elected from and by the membership. Council membersare elected on aregional basisfor
atwo-year period. Each subscribing GP co-operative has one vote at the annual general
meeting. Subscriptions cost £1-00 per month per GP.
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development of GP co-operatives, and represent its members. It provides
practical guidance on setting up and running co-operatives, and holds an
annual conference. Its current guidance states: “Although the level of
complaints is generally very low, all patient complaints should be
recorded and investigated fully.”

In 1995, the Department of Health established a£45 million Out-of-Hours
Development Fund and reformed the fee structure for out-of-hours
services. The purpose was to help develop and maintain GP out-of-hours
services, by allowing GP co-operativesto bid for fundsto offset operating
costs.

In 1999, the GPs Terms of Service were changed to give GPstheright to
decide whether and where patients should be seen. All practitionersin
general medical practice, including those providing restricted services or
with limited lists (but excluding those who were relieved of the
responsibility to provide out-of-hours services under par agr aph 18(2) of
thetermsof service) aredligible, at thediscretion of the Health Authority,
to receive direct reimbursement of certain expenses which they incur to
maintain or improve out-of-hours services.

In March 2000, John Denham, Minister of State in the Department of
Health, commissioned an independent review of out-of-hours medical
care services in England. Led by Dr David Carson, its remit was to
consider all aspects of out-of-hours provision, focusing on quality,
accountability, accessibility, integration, consistency of response, and
valuefor money. Thereview report, Raising Sandards for Patients. New
Partnerships in Out-of-Hours Care, published in October 2000,
recommended the introduction of an accreditation scheme, and
integration of out-of-hours services with NHS Direct (the nurse-led
telephone advice service), and other out-of-hours services such asdistrict
nurse services, 24-hour pharmacy services, and social servicesemergency
duty services. Thereview proposal swere accepted by the government and
are being implemented.

In June 2002, the Department of Health published quality standardsin the
delivery of out-of-hours services, which specified in relation to
complaintshandling that:

“All out-of-hours providers will comply with the NHS complaints

procedure.

* All providers will monitor and audit complaints in relation to
individual staff.

» All providerswill alwaysinvestigate and review all significant events
and all reports on such events must include clear recommendations,
all reports will be submitted to the PCT responsible for the areain
which the event took place.

e All providersmust demonstrate that they are continuously monitoring

patient satisfaction and taking appropriate action on the results of that

monitoring.””

National Health Service (General Medical Services) Regulations 1999.

Quality Sandardsin the Delivery of GP Out-Of-Hours Services, Department of Health,
June 2002, at pages 3-4.
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From 1 October 2002, accreditation of organised out-of-hours providers
becametheresponsibility of Primary Care Trusts. All organised providers
of out-of-hours services are required to submit a quarterly report to their
Primary Care Trust on the manner in which they have delivered their
service measured against the benchmark of specified quality standards.®
All organised providers of out-of-hours services (i.e. GP co-operatives or
commercia deputising services) are to be accredited by 31 March 2004
and thereafter will be subject to re-accreditation once every threeyears, or
sooner if there are grounds. The accreditation system and quality
standards are currently being reviewed in order to streamline and reduce
bureaucracy.

In June 2003, the BM A announced that general practitioners had voted to
accept thenew general medical servicescontract negotiated betweenthem
and the NHS Confederation. The new contract allows GPs a choice as to
whether they provide out-of-hours care to their patients. This does not
prevent practices continuing to provide routine surgeriesin the evening or
at weekends where they choose to do so in response to patient need.
Practiceswill haveto apply for PCT approval if they wish to provide out-
of-hourscaredirectly totheir patients.

On 4 March 2004, the Health Minister John Hutton announced a new £30
million incentive scheme that will reward Primary Care Trusts for
providing high quality out-of-hourshealthcarefor patients. Under the new
scheme, Strategic Health Authorities will be responsible for assessing
whether aPCT hasqualified for payments.

FromApril 2004, PCTswill becomeresponsiblefor planning the delivery
of out-of-hours care to their population, and for commissioning out-of-
hours care. They may contract with existing practices to supply the
service. Therewill beflexibility to develop innovative models of working
using a combination of service providers including the GPs themselves,
but also NHS Direct, NHS walk-in centres, GP co-operatives, practice
partnerships, paramedics, GPs/primary care nurses in A& E departments
and deputising services. GP co-operatives, where they continue to exist,
will be expected to design, implement and manage new methods of
delivering ahigh quality service. Strategic Health Authoritieshave overall
responsibility for performance management of the changes, and for
helping Primary Care Trusts work together where an out-of-hours
provider covers morethan one PCT area.

Therolesand responsibilities of those engaged in the delivery of GP out-of-hours
services, Department of Health, June 2002. The quality standardsfor out-of-hours
accreditation were devel oped by the Department of Health in conjunction with the Royal
College of General Practitioners. All GP co-operatives arerequired to have complaints
procedures accredited with the Health Authority.
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ANNEX 7
NURSE REGISTRATION, QUALIFICATIONS,AND CLINICAL
GRADING ASAT 1998

In 1998, the High Court ordered that Ayling’s examinations of female
patients should be chaperoned by a‘ qualified nurse’. Ayling appointed as
a nurse chaperone an enrolled nurse, at clinical grade B. This note
provides summary background briefing on nurse registration,
qualificationsand clinical grading in 1998.

Nurseregistration:

2

‘Qualified’ nurseswerethosewho met the competencies specified, for the
purpose of nurse registration, in The Nurses, Midwives and Health
VisitorsRulesApproval Order 1983.1 The Rulesdo not describetherol e of
the nurse at either level of registration but state the competencies to be
achieved or outcomes established at the point of registration (known as
threshold standards.) The Rulesprovidefor two level sof registered nurse.

The competencies required for the purpose of registration are set out at
Rules 18 (1) and 18 (2), which are reproduced in full at Annex A. The
competenciesset out at Rule 18 (1) becameknown asLeve 1, andthoseat
Rule 18 (2) asLevel 2. Nurseswith Level 2 competencies (referred to as
second level nurses) would undertake nursing care under the supervision
of nurseswith Level 1 competencies(referred to asfirst level nurses).

The United Kingdom Central Council for Nursing, Midwifery and Health
Visiting (UKCC)?2 maintained a register of nurses, comprising several
partsthat included:

o Part1—firstlevel nursestrained in general nursing;

e Part 2—second level nursestrained in general nursing (England and
Wales);

o Part12—first level nursestrained in adult nursing (Project 2000 — see
para7 below).

All registered nurses were required to work in accordance with the
standardsset out inthe UKCC’s Code of Professional Conduct. Thismade
it clear that all registered nurseswere accountablefor their practice.

Nursequalifications:

6

‘Registered nurses’ were qualified nurses who had undertaken a 3 year
course of training and were eligible for registration under Part 1 of the
UKCC register. Enrolled nurseswere qualified nurseswho had completed
a 2 year, less theoretical, course of training and were eligible for
registration under Part 2 of the UKCC register. In other words, enrolled
nurseswere ‘ second level nurses’ for the purpose of registration.

S| 873/1983

The United Kingdom Council for Nursing, Midwifery and Health Visiting (UK CC) was
abolishedin 2002. Its statutory functionsweretaken over by the Nursing and Midwifery
Council (NMC) inApril 2002.
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In May 1986, the UK CC published Project 2000 — A New Prepar ation for
Practice. This proposed that, for the purpose of registration, there should
beonly onelevel of trained nurse by theyear 2000. Enrolled nursetraining
would cease, and existing enrolled nurses would be given the opportunity
to convert to Level 1 registration through ‘conversion’ training
programmes. Conversion would not be a condition of continued
registration. The government agreed the proposals in 1989, and enrolled
nurse training was subsequently phased out.?® By the mid 1990s, Project
2000 pre-registration nurse education programmes based in the higher
education sector were widely implemented.

In October 1997, the UKCC published Enrolled Nursing—An Agenda for
Action. Thisfollowed concernsthat employerswere limiting the practice
of second level nurses and were deploying them as healthcare assistants.
In July 1998, in response to concerns about shortages of qualified nurses,
the DH’ s Chief Nursing Officer asked NHS employersto consider waysto
encourage back into NHS employment enrolled nurses who had |et their
registration lapse, and would like to return to work. The Chief Nursing
Officer stated:

“The UKCC'’s Code of Conduct and Scope of Professional Practice
makeit clear that whileall nursesmust acknowledgethelimitsof their
competence they can develop their practice to the benefit of patients
beyond the level reached to achieve registration. Many enrolled
nurses have acquired additional knowledge, skills and competencies
beyond those required at the point of their registration, which should
be fully taken into account when considering opportunities for
employment.”4

Currently, the following statement on the competence of the enrolled
nurseis published on thewebsite of the Nursing and Midwifery Council:

“Rule 18(2) of The Nurses, Midwives and Health Visitor Rules
Approval Order No. 873 1983 sets out alist of competencies that an
enrolled nurse is required to have met prior to registration. It is
recognised, however, that enrolled nurses who have undertaken
further professional development, additional professional experience
and/or have completed post-registration education courses will
expand their knowledge and competence over time.”s

Nurseclinical grading and pay:

10

A new clinical grading structure, providing for 9 new pay scales (A-1),
wasintroduced in the NHS from April 1988.6 The definitions of ScalesB
and D are set out at Annex B attached.

SeeDaviesC and Beach A: Interpreting Professional Self-Regulation—a History of the
United Kingdom Central Council for Nursing, Midwifery and Health Visiting, Routledge,
2000.

HSC 1998/137, Enrolled Nursing —An Agenda for Action, 31 July 1998
Nursing and Midwifery Council, 2003
AdvanceLetter (NM) 1/88
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For pay code purposes, it was made clear that second level (enrolled)
nurses should be assigned to the minimum point on Scale D (NP 26), and
first level (registered) nurses to a higher point on Scale D (NP 31).7 In
1998, Scale B pay started at £9,675, and Scale D pay at £12,630. (As
independent contractors to the NHS, genera practitioners could
determinethe pay grade of the staff they employed.)

In 1998, the DH published ‘ Agenda for Change — Modernising the NHS
Pay System’. This proposed a new national pay framework with local
flexibilities that would apply to all directly employed NHS staff (except
doctors and dentists and most senior managers). It stated:

“For nurses and midwives, there will be a new modern career
structure, replacing current clinical grades. There will be three broad
flexibleranges— qualified nurses, ahigher range of expert nurses and
clinical managers and above that nurse consultants. Therewould be a
clear minimum pay threshold for each of these, reviewed nationally.
Localy pay rates and pay progression within each range would
depend on assessment of particular responsibilities and professional
competencies needed in the job and satisfactory performance.
Qualified nurses will be supported by vocationally qualified staff —
who may, under our new approach to lifelong learning, develop their
skillsprogressively to complete professional training.”

Subject to successful pilot (‘early implementation’) schemes, the new
NHS pay and grading system will be implemented across the NHS from
October 2004.

Nursechaperones:

14

No qualification is needed for appointment as a nurse chaperone, and in
hospital settings it is common practice for nurses in the healthcare
assistant grade (Scales A—C) to be used as chaperones. Healthcare
assistants could be vocationaly qualified (NVQs). Where registered
nurses are appointed as nurse chaperones, it would be usual to appoint
second level nurses.®

Advance Letter (NM) 1/98 at Appendix 2, Part 2, Section 1.
Janice Gosby, Nursing and Midwifery Council, personal communication.



ANNEXA
THE NURSES, MIDWIVESAND HEALTH VISITORSRULES
APPROVAL ORDER 1983°

Rule18 (1):

“Courses leading to a qualification the successful completion of which shall
enable an application to be made for admission to Part 1, 3, 5, or 8 of the register
shall provide opportunities to enable the student to accept responsibility for her
personal professional development and to acquire the competenciesrequired to:

a advise on the promotion of health and the prevention of ilIness;

b. recognise situations that may be detrimental to the health and well-being
of theindividual;

C. carry out those activities involved when conducting the comprehensive

assessment of aperson’s nursing requirements;

d. recognise the significance of the observations made and use these to
develop aninitial nursing assessment;

e devise a plan of nursing care based on the assessment with the co-
operation of the patient, to the extent that this is possible, taking into
account the medical prescription;

f. implement the planned programme of nursing care and where appropriate
teach and co-ordinate other members of the caring team who may be
responsiblefor implementing specific aspects of the nursing care;

g. review the effectiveness of the nursing care provided, and where
appropriate, initiate any action that may berequired;

h. work inateam with other nurses, and with medical and para-medical staff
and social workers;

i undertake the management of he care of agroup of patients over aperiod
of time and organise the appropriate support services;

related to the care of the particular types of patient with whom, she is likely to
comeinto contact when registered in that Part of the register for which the student
intendsto qualify.”

Rule 18 (2):

“Courses leading to a qualification the successful completion of which shall
enable an application to be made for admission to Part 2, 4, 6, or 7 of the register
shall be designed to prepare the student to undertake nursing care under the
direction of a person registered in Part 1, 3, 5, or 8 of the register and provide
opportunitiesfor the student to devel op the competenciesrequired to:

a assistin carrying out comprehensive observation of the patient and helpin
ng her carerequirements;

b. develop skillsto enable her to assist in theimplementation of nursing care
under the direction of apersonregisteredin Part 1, 3, 5 or 8 of theregister;

C. accept delegated nursing tasks;

9 S| 873/1983
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d. assist in reviewing the effectiveness of the care provided,;

e work inateam with other nurses, and with medical and para-medical staff
and socia workers,

f. related to the care of the particular type of patient with whom sheislikely
come into contact when registered in that Part of the register for which
student intendsto qualify.”

ANNEX B
CLINICAL GRADING DEFINITIONSFOR NURSES-
SCALESB AND D:10

ScaleB:

“2.11 Scale B appliesto postsin which the post-holder carries out assigned tasks
involving direct care in support of a registered nurse, midwife or health visitor
and:

a regularly workswithout supervision for all or most of the shift;
or
b. leads ateam of staff at ScaleA.

No statutory nursing or midwifery qualifications are required for posts at this
level.”

ScaleD:

“2.13 Scale D applies to posts in which the post-holder is responsible for the
assessment of care needs and development of programmes of care, and/or the
implementation and eval uation of these programmes. The postholder is expected
to carry out al relevant forms of care without direct supervision and may be
required to demonstrate procedures to and supervise qualified and/or unqualified
staff.

The post-holder isrequired to have:
0) firstlevel registration;
or

(i) second level registration, plus a recognised post-basic certificate, or to
have an equivalent level of skill acquired through experience;

or

(iii)  secondlevel registration and to supervisethework of other staff.”

10 Extract from Advance Letter (NM) 1/88, issued by the Department of Healthon 13 May
1988, and still extant in 1998.



ANNEX 8
POLICY GUIDANCE RELATINGTO ‘WHISTLEBLOWING’
INTHENHS

1 The Department of Health issued guidance relating to whistleblowing in
the NHS for the first time in June 1993, under cover of EL(93)51.1 This
stated that: “ Animportant principle of thisguidanceisthat it should befor
local management in consultation with all staff and local staff
representatives to implement it in a way that is appropriate to local
circumstances. They will wishto consider how best to promoteaculture of
openness and dialogue which at the same time upholds patient
confidentiality, does not unreasonably undermine confidence in the
service and meetsthe obligations of staff to their employer.”

2 NHS Trusts were encouraged to devel op internal whistleblowing policies
and procedures at local level for handling staff concerns about health care
(separate from the statutory complaints procedure or established
grievance procedures), and to identify designated officersoutsidetheline
management chain to whom staff could take concerns. At the same time,
warningswere given of the risks of making outside disclosures.

3 In September 1993, following criticism of the guidance at a Select
Committee hearing on Public Expenditure, the NHS Chief Executive
issued a letter to all Trusts clarifying that the guidance did “not prevent
staff from seeking the advice and guidance of their MP, asa constitutional
right, at any time.”2

4 Reports by the Audit Commission® and the Nolan Committee on
Standardsin Public Life* highlighted that implementation of the guidance
was patchy. On 25 September 1997, the Minister of Statefor Health (Alan
Milburn) wrote to Chairs of NHS Trusts and Health Authorities to urge
themtoincorporatethe 1993 guidanceintolocal employment policiesand
practices, and ensure that NHS staff were “able to raise their concerns
about health care matters in a responsible way without fear of
victimisation.” 5 Theletter also set out plansfor greater opennessand legal
protection for whistleblowers.

5 On 2 July 1999, the 1998 Public Interest Disclosure Act came into force.
TheAct gives significant statutory protection to employees who disclose
information reasonably and responsibly in the public interest and are
victimised as a result. Gagging clauses in employment contracts and

1 EL (93)51, Guidancefor staff on relationswith the public and the media, Department of
Health, June 1993.

2 Dear Colleagueletter to NHS Trustsfrom Sir Duncan Nicol, NHS Chief Executive,
entitled Guidance for staff on relationswith the public and the media—EL (93)51, 7
September 1993

3 Ensuring Probity inthe NHS Audit Commission, 1994,
First and second reports of the Committee on Standardsin Public Life, 1995 and 1996.

5 ‘Dear Colleague' |etter to Chairsof NHS Trusts and Health Authorities on Freedom of
SeechintheNHS from the Minister of Statefor Health, Alan Milburn, 25 September
1997.

203



204

6

7

severance agreements which conflict with the protection afforded by the
Act would bevoid.

On 27 August 1999, the NHS Executive issued new guidance on
whistleblowing in the NHS.S This appended a summary of the main
provisions of the 1998 Public Interest Disclosure Act, and enclosed a
resource pack produced by Public Concern at Work to provide practical
guidance on developing and promoting a whistleblowing policy. NHS
Trusts and Health Authorities were asked to review their local policies on
whistleblowing, and update as necessary to ensurethat they complied with
the new statutory protection for employees. In particular, they were
expected to:

» Designate a senior manager to deal with employees concerns and
protect whistleblowers,

* make clear that NHS Trusts and Health Authorities should have in
place loca policies and procedures and set out minimum
requirements;

e issue guidance to all staff so they know how to speak up against
mal practice;

e provide whistleblowers with adequate protection against
victimisation; and

e prohibit “gagging” clausesin contracts.

Whistleblowing policiesand proceduresinthe NHS overlap with, and are
intended to work in conjunction with, NHS policies and procedures in
relation to employment, clinical governance, patient safety, disciplineand
complaints. They also overlap with professional codes of conduct and
accountability. For example, the General Medical Council advisesdoctors
that:

“If you have grounds to believe that a doctor or other healthcare
professional may be putting patients at risk, you must give an honest
explanation of your concerns to an appropriate person from the
employing authority, such asthe medical director, nursing director or
chief executive, or the director of public health, or an officer of your
local medical committee, following any procedures set by the
employer. If there are no appropriate local systems, or local systems
cannot resolve the problem, and you remain concerned about the
safety of patients, you should inform the relevant regulatory body. If
you are not sure what to do, discuss your concerns with an impartial
colleague or contact your defence body, aprofessional organisation or
the GMC for advice.””

HSC(99)198, The Public Interest Disclosure Act 1998: WhistleblowingintheNHS NHS
Executive, 27 August 1999.

Good Medical Practice, Third Edition, General Medical Council, May 2001.



ANNEX 9
THE CODE OF PROFESSIONAL ACCOUNTABILITY FOR NURSES
AND MIDWIVES

Nurses have been regulated under statutory self-regulation since the Nurses
Registration Act of 1919. The Genera Nursing Councils (GNCs) were set up
under the Act to maintain disciplinewithin the profession and to keep aregister of
thosewho werefit to practice.

Prior to the 1902 Midwives Act, anyone could practice as a midwife but have,
sincethat date and following the first Midwives Registration Act, been regul ated.
Under the Act, the Central Midwives Board was established consisting of four
doctors. The Board was responsible for issuing midwives certificates, laying
down the conditions of admission to anew roll of midwives (also set up under the
Act), regulating and restricting the practi ce of midwivesand setting examinations.
In addition to the Board, the Act made local councils the ‘local supervising
authority’ over midwives, and they were responsible for investigating allegations
against midwives in their local area. (please see pages 4 and 5 — Supervisors of
Midwives).

Today, the Code of Professional Conduct for Nurses, Midwives and Health
Visitors, published by the Nursing and Midwifery Council (NMC)!is'astatement
of principles which outlinesthe proceduresfor accountability and practicewhich
all registered Nurses, Midwives and Health Visitors must adhereto. Its purposeis
to “inform the professions of the standard of professional conduct required of
them in the exercise of their professional accountability and practice” and to
“inform the public, other professions and employers of the standard of
professional conduct that they can expect asaregistered practitioner”.

Theoverall purpose of the Code of Professional Conduct isto:

e inform the professions of the standard of professional conduct
required of them in the exercise of their professional accountability
and practice

e informthe public, other professions and employers of the standard of
professional conduct that they can expect of aregistered practitioner.

The coreprinciplesstated inthe Code are:

* asaregistered nurse, midwife or heath visitor, you are personally
accountable for your practice. In caring for patients and clients you
must:

»  respect the patient or client asan individual

e obtain consent beforeyou give any treatment or care

e protect confidential information

e co-operatewith othersintheteam

* maintainyour professiona knowledge and competence

* betrustworthy

» acttoidentify and minimiserisk to patientsand clients.

1 Source—Nursing and Midwifery Council Code of professional conduct — effectivefrom
1 June 2002 and available at www.nmc-uk.org
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The code al so statesthat asaregistered nurse, midwife or health visitor, you must:

protect and support the health of individual patientsand clients
protect and support the health of the wider community

actinsuch away that justifiesthetrust and confidence the public have
inyou

uphold and enhance the good reputation of the professions

you are personally accountabl e for your practice meaning that you are
answerable for your actions and omissions, regardless of advice or
directionsfrom another professional

you haveaduty of careto your patientsand clients, who areentitled to
receive safe and competent care

you must act to identify and minimisetherisk to patients and clients
you must act quickly to protect patients and clients from risk if you
have good reason to believethat you or acolleague, from your own or
another profession, may not be fit to practise for reasons of conduct,
health or competence. You should be aware of the terms of the
legislation that offer protection for people who raise concerns about
health and saf ety issues, and

where you cannot remedy circumstances in the environment of care
that could jeopardise standards of practice, you must report themto a
senior person with sufficient authority to managethem and al so, inthe
case of midwifery, the supervisor of midwives. This must be
supported by awritten record.

Thefollowing chronology, from 1970, relatesto the Code of Practice for nursing
and midwifery.

1970— Briggs Committee established to consider quality and nature of nurse
training. They recommended a unified central council with national
boardsfor each of the 4 countries of the United Kingdom.

1979— Nurses, Midwives and Health Visitors Act — states that “ There shall be a
corporate body known as the United Kingdom Central Council for
Nursing, Midwifery and Health Visiting” (UKCC). Its responsibilities
under the act wereto:

Set standards for education, practice and conduct

maintain aregister of qualified nurses, midwivesand health visitors
provide guidanceto registrants

handle professional misconduct complaints and allegations of
unfitnessto practice duetoill health.

1983 — TheNurses, Midwivesand Health Visitors RulesApproval Order.

1992 — Nurses, Midwives and Health Visitors Act reforms the powers of UKCC
asfollows:

UKCC becomes the directly elected body and the national Boards
became smaller, executive bodies appointed by the respective
Secretariesof State

All professional conduct functionstransferred to UKCC



1993 — Nurses, Midwivesand Health Visitors (Professional Conduct) Rules 1993
Approva Order

1997 — The Nurses, Midwives and Health Visitors Act — consolidation of 1979
Act which established the UKCC and 1992 Act which reformed their
powers and composition. A review of thisAct finds that the relationship
between the UK CC and the National Boards‘ could beimproved’

1998 — Nurses, Midwives and Hedth Visitors (Professional Conduct)
(Amendment) Rules 1998 Approval Order

1999 - The Government approves proposals to replace UKCC and the four
National Boardswith aNursing and Midwifery Council aslisted in Health
Service Circular HSC1999/030. The recommendations include “the
appointment of a Director of Nursing Regulation and a director of
Midwifery Regulation” and “the new council to have ultimate control of
theregulatory process and ownership of setting and monitoring standards”

1999 — The Government publishes “Making a Difference” which sets out their
strategy for nursing, midwifery and health visiting in England. In June
2000 the NHS Executive publishes an update to this paper titled
“Integrated Working in Primary Care’”.

July 2001 — a consultation by the UKCC reviews its Codes, and the three
documents are merged.

April 2002—-UKCC ceasesto exist and itsfunctionsaretaken over by theNMC, as
arethefunctionsof the English National Board. The Boardsfor theother 3
countries are replaced with new bodies.

1 June 2002 — the new ‘Code of Professional Conduct’ comes into effect,
published by the NMC (formerly UKCC). The document is similar to the
old Code in most respects, but introduces a specific requirement to help
student nurses and midwives to develop their competence and includes
indemnity insurance. The new code mergesthe former UKCC's* Code of
Professional Conduct’ and two associated publications, ‘ The scope of
professional practice’ and ‘ Guidelinesfor professional practice’.

UK CC Publicationg?

A number of UK CC publicationsarestill available onthe subject of regulationand
accountability. These include circulars, Registrar’s letters, consultation
documents, press releases, explanatory leaflets, research reports, guidelines,
standards and position statements. The items produced were often a culmination
of a consultation process. The following list gives some examples of the
publications.

e July 1983 —Handbook of MidwivesRules

e November 1984 — Code of Professional Conduct for Nurses,
Midwivesand Health Visitor

* March 1989 —Exercising Accountability

*  April 1993 - Standardsfor Recordsand Record K eeping

2 Source—Interpreting Professional Self-Regulation—Authors CeliaDaviesand Abigail Beach
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* August 1993 — Complaints about Professional Conduct
e July 1997 — Protecting the Public

e June 1998 —Making aComplaint

» December 1998 — Midwives Rulesand Code of Practice

Supervisor sof Midwives

Background

The Nurses, Midwives and Health Visitors Act 19973 makes provision for the
supervision of midwives by local supervising authorities (LSAS). The former
United Kingdom Central Council for Nursing, Midwifery and Health Visiting
(UKCC) (now The Nursing and Midwifery Council, NMC) recommended that a
practising midwife who is professionally experienced in the supervision of
midwives should undertake the function withinthe LSA.

The Midwives code of practice states, “you [a midwife] should contact your
supervisor of midwiveson all matters asrequired by the midwivesrules. You and
your supervisor of midwives, through your respectiveroles, should work towards
acommon aim of providing the best possible carefor mothersand babies. You and
your supervisor have a mutual responsibility for effective communication
between yourselves in order that any problems can be shared and resolved. Your
supervisor of midwives should give you support as a colleague, counsellor and
advisor. This should be developed in order to promote a positive working
relationship which is conducive to maintaining and improving standards of
practice and care. Supervisors of midwives should ensure that effective
communications exist between themselves, L SAs, those engaged in determining
health service policy and medical staff in order that relevant issues are
appropriately addressed and resolved.”

Statutory Supervision of Midwives—L ocal SupervisingAuthorities(L SA)
Standardsfor England*

“Effective supervision enables the development of midwifery leadership which
creates a practice environment where midwives assume their professional
accountability for high quality, evidence-based midwifery care.” (ENB 1999
Advice and Guidance for Local Supervising Authorities and Supervisors of
Midwives)

L SA are charged to “lead the development of standards and audit of supervision
throughout the L SA which can serve asabasisfor local frameworks.” (ENB 1999
Advice and Guidance for Local Supervising Authorities and Supervisors of
Midwives)

Responsible midwifery officers worked together to produce these standards to
ensure an equitable approach to statutory supervision of midwives throughout
England.

Thefocusison aproactive model of supervision for all midwiveswho may work
in a variety of settings providing midwifery care. These standards aim to give
guidance to all concerned with the supervision of midwives and represent the
minimum standard to be achieved.

3 Source—Midwivesrulesand code of practice—1998
4 Source—www.midwife.org.uk/national _standards/Intro.htm



“Central to the quality of supervision isthe relationship between the midwife and
her supervisor and thetrust whichit engenders.” (ENB 1999 Advice and Guidance
for Local Supervising Authoritiesand Supervisors of Midwives).

Supervisors of midwives will strive to ensure that midwives have a positive
relationship with their supervisor that: facilitates safe and autonomous practice
and promotes accountability; is based on an honest and open dial ogue; promotes
trust and an assurance of confidentiality; enables midwives to meet with their
supervisor of midwives at least once ayear to help them to evaluate their practice
and identify areas of devel opment; enables the supervisor to act asthe midwife's
advocate when required.

An audit of the standards for statutory supervision of midwives should take place
annually. It is envisaged that the audit process will be undertaken internally
through an evidence-based approach and the resultsincluded in the annual report
submitted to the LSA. Verification of evidence, provided by the individual
supervisory teams, will be undertaken on a random basis by the Responsible
Midwifery Officer or designated alternate.

Evidence derived from the use of this audit approach will inform strategic
development of the L SA function. Involvement of al Supervisors of midwivesin
the audit process will provide greater opportunities for extending the sharing of
good practice.

Evaluation of thel mpact of the Supervision of Midwiveson Midwifery
Practiceand on the Quality of Midwifery Cared

The above study was commissioned by the English National Board for Nursing,
Midwifery and Health Visiting (ENB) and supported by the UK CC to examinethe
impact of statutory supervision upon midwives and their practice. Data was
collected across the country and six very different sites were chosen for in-depth
study.

Extracts fromthe main findings

e The vast mgjority of the midwives interviewed wanted to retain
supervision.

* Most midwives interviewed lacked knowledge of supervision. This
limited the extent to which they could make best use of it.

» Confidentiaity in supervision was seen as essential by midwives.
Where confidence was betrayed, trust was destroyed and this was
likely to undermine the midwife's professional confidence. Theissue
of confidentiality in supervisionis, however, complex.

* Midwives interviewed sought many different types of support from
supervision. Thelonging to be heard and to have someone with whom
to off-load to was the overwhel ming support need.

» Approachability was valued highly in a supervisor. Many midwives
also wanted their supervisor to exercise ‘clout’ within their
organisation and to influencethe quality of midwifery careat thelevel
of policy.

» On some sites, the philosophy of general management in the Trust
served to underminethe supervision of midwives.

5 Source—English National Board Research Highlights May 1998
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ANNEX 10
REFORMING THENHSCOMPLAINTSPROCEDURE:
CONSULTATION ON DRAFT REGULATIONS

On 17 December 2003, the Department of Health launched a
consultation on the draft regulatory framework — The National Health
Service (Complaints) Regulations 2004 — that will underpin a reformed
NHS complaints procedure. The draft regulations, together with a
covering letter, are published on the Department of Health's website at
www.doh.gov.uk/makingthingsright/. The consultation period will run
from 1 January to 31 March 2004.

Proposals for a reformed NHS complaints procedure recently received
Parliamentary approval aspart of the Health and Social Care (Community
Health and Standards) Act 2003. The reforms meet the commitment made
intheNHSPlan to changethe NHS complaintsprocedurein thelight of an
independent evaluation study, and subsequent comments on its
recommendations. NHS Complaints Reform: Making Things Right,
published by the Department of Health in March 2003, set out reforms
designed to make the NHS complaints system more accessible,
responsive, independent and more closely linked to work to improve
services.

The draft regulations, which would come into effect on 1 June 2004,
providefor thefollowing:

e All services provided by NHS bodies are covered by the NHS
complaints procedure. Independent sector organisations providing
care under NHS arrangements will be required, through their
contracts, to operate acomparable complaints process.

e The Commission for Healthcare Audit and Inspection (CHAI) will
undertake independent review of complaints referred to them where
the complainant is dissatisfied with local resolution. This could
involve consideration of the complaint by an independent panel of
threelay people.

e Changesin the procedure for making complaints about primary care
services bring time limits and reporting arrangements into line with
thosefor other partsof theNHS.

* It isrecognised that complaints may be raised with any member of
staff and resolved on the spot.

e Thetimelimit for making a complaint is extended from 6 months to
oneyear. Complaints should be acknowledged within 2 working days
and responded to within 25 working days. A complaint that is not
resolved within 6 months may bereferred to CHAI.

e Complex complaints that involve care provided by more than one
body or eventsthat are subject to more than one type of investigation,
are recognised as needing careful assessment and response. There
must be agreement between the bodies involved as to which of them
should takethelead in handling and considering the complaint.



e A new duty is placed on NHS organisations and primary care
practitioners to co-operate in receiving and investigating complaints,
and in providing a co-ordinated response where appropriate.
Provision is made for joint action by CHAI and the Commission for
Social Carelnspection (CSCI).

e Subject to a complainant’s agreement, a complaint may be referred
straight to an independent body.

* NHS organisations and primary care practitioners must designate a
Board member or similarly senior person to ensure that complainants
receive full consideration and response, and that action is taken as a
result of the findings of investigations.

e Each NHS body and primary care provider (and CHAI) must ensure
that there is effective publicity and information on its complaints
arrangements, and that its NHS staff are appropriately informed and
trained in their operation.

* Regular reports must be provided on the numbers of complaints
received, the substance of those complaints, and the action taken as
aresult.

Comprehensive supporting draft guidance on the new procedure will be
circulated for comment in early 2004. ‘Sister’ draft regulations about
responding to social care complaints will also be published for
consultation early in 2004.
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ANNEX 11
QUALITY AND PERFORMANCE INDICATORSIN PRIMARY CARE

Introduction:

1

The Commission for Health Improvement (CHI), as the independent
regulator of the NHS, has a statutory responsibility to carry out clinical
governance reviews of all NHS bodies in England and Wales, and to
publish overall (‘star’) ratings of NHS Trust performance against key
targets and indicators! The Government is responsible for setting
prioritiesfor the NHS, which in turn determines the indicators relating to
key targets.

Thetwo principal purposes of measuring NHS performance are to ensure
accountability to the public and Parliament for the quality of service
deliveredin return for ever increasing levels of investment; and to enable
NHS clinicians and managers to undertake meaningful benchmarking —
comparing their performance results and methods against those of their
peers — so that they can identify scope for improvement and share
knowledge of best practice. The ratings and indicators are intended to
provide people working in the NHS and the public with accessible and
easy to understand information about the performance of local health
services.?

Performance ratings for NHS Trustsin England covering the year ending
March 2003 are the first to be produced and published by CHI. (In
previousyears, performance ratings were published by the Department of
Health.) Thisyear isalsothefirstinwhich primary caretrusts (and mental
health Trusts) received full star ratings.

Performanceratingsof NHSPrimary CareTrusts:

4

In July 2003, the Commission for Health Improvement (CHI) published,
for the first time, full performance (‘star’) ratings of al Primary Care
Trusts in England. This followed publication, in March 2003, of the
indicator listsfor primary care. Key targetsarethe most significant factors
in determining overall performance ratings. The ratings methodology for
NHSPrimary Care Trustsissimilar to that for Acute Trusts, but indicators
are grouped under unique headings that reflect Primary Care Trust
responsibilitiesin public healthimprovement, and as providersof primary
care and commissioners of primary and secondary care services.

Subject to the enactment of the Health and Social Care (Community Health and
Standards) Bill, thisresponsibility will passto the new Commission for Healthcare Audit
and Inspection (CHAI) with effect from April 2004. Health Authorities also use
performanceindicatorsto measure the performance of local health services, including
primary care organisations.

Further information on CHI reports and the devel opment of Primary Care Trust indicators
can befound at Annex C.



In arecent review, for CHI, of studies of patients experience of general
practice care, Coulter et a noted:

. there is no consensus on what is important to measure.
Nevertheless, it seems clear that interpersonal communications and
clinical competence feature highly in patients' minds as important
factors affecting the quality of their experience, while access and
organizational issuesare also important, albeit slightly lessso.’3

Key targetsand indicatorsfor rating Primary CareTrust perfor mance,
2002/03:

6

CHI assessed the performance of NHS Primary Care Trusts during
2002/03 against alimited number of key targets and alarger number and
range of indicators. The NHS performance assessment framework for
Primary Care Trusts highlights four areas of performance that are of
interest to patients and the public, and relateto their core functions:

» key targets(i.e. the most significant areas of performanceinthe NHS
Plan)

e accesstoquality services

e improving health

e serviceprovision

The key targets for Primary Care Trusts in 2002/03 are listed in full at
Annex A. The targets focus on access to care, numbers of patients on
waiting lists, health promotion, and financial management. Performance
against targets is assessed in terms of whether the target has been
achieved, whether there has been some degree of underachievement or
whether the target was significantly underachieved.

The performance indicators for Primary Care Trustsin 2002/03 are
listed in full a& Annex B. Indicators are constructed using routine
statistical and survey sources, including the Primary Care Survey. The
broader range of indicators make up a 'balanced scorecard' to refine the
judgement on ratings. This balanced scorecard approach alows a broad
range of areas to be measured within a single methodology. Trusts with
high performanceratingstherefore haveto dowell against arounded set of
indicators.

‘Patientscomplaintsprocedures asaquality indicator:

9

Within the service provision group of indicators, is the indicator ‘ patient
complaints procedures’. This indicator refers to the percentage of written
complaints for which alocal resolution was completed within 20 working
days. The data source is the DH statistical return on patient’s complaints
(KO41A). Therationalefor thisindicator isdescribedinthefollowing terms:

‘This indicator provides a vital insight into how well the NHS is
performing in meeting targets set for the local resolution stage of the
NHS complaints procedure. It is a key objective of the complaints
procedure that complainants concerns are resolved as quickly as
possible.’4

Coulter A, DavisL-J, and Fitzpatrick R: Patient and Public Perspectives on Health Care
Performance, Commission for Health Improvement, 2002.

Commission for Health Improvement, 2003
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10 Patient transfers from GP lists are not included in the current list of NHS
performanceindicatorsfor Primary Care Trusts.

ANNEXA
KEY TARGETSFORASSESSING THE PERFORMANCE OF PRIMARY
CARE TRUSTS, 2002/03:

e access to a GP: percentage of patients who can be offered an
appointment to seea GPwithin two working days.

e accessto aprimary care professional: percentage of patients offered
an appointment to seeaprimary care professional within oneworking
day.

e number of inpatients waiting longer than the standard: number of
patients who were waiting more than 15 months throughout the year,
or more than 12 months at end of March 2003, for an inpatient
admission.

* number of outpatients waiting longer than the standard: number of
patients who were waiting more than 26 weeksthroughout the year, or
more than 21 weeks at end of March 2003, for an outpatient
appointment.

+ total timein A&E: total timein A& E: percentage of patients waiting
less than 4 hours in A&E from arrival to admission, transfer or
discharge.

* sdingle telephone access — implementation plans. appropriate
implementation plan in place for local out-of-hours providers which
will make available single telephone access to primary care out-of-
hours servicesthrough NHS Direct by December 2004.

o four week smoking quitters: percentage of smokers who had quit at
four week follow-up with the NHS smoking cessation services
(performance against plan).

» Improving Working Lives: achievement of Improving Working Lives
(IWL) Standard ‘ practice’ or ‘pledge’ status (dependent on formation
date of the organisation) by the end of Q4 2002/03.

» financia management: achievement of thefinancial position shownin
the 2002/03 Plan without the need of unplanned financial support.

ANNEX B
PERFORMANCE INDICATORSFOR NHSPRIMARY CARE TRUSTS,
2002/03:

The broader range of indicators make up a ‘balanced scorecard’ to refine the
judgement on ratings. This balanced scorecard approach allows a broad range of
areas to be measured within a single methodol ogy. Trusts with high performance
ratingsthereforehaveto dowell against arounded set of indicators. Theindicators
have been chosen to provide a balance across focus areas of access to quality
services, improving health and service provision, outlined bel ow:

1. Accesstoquality services:
* emergency readmissionto hospital following treatment for afractured
hip
e substance misuse: percentage of GP practicesin ashared care scheme
e sexual health: accessto servicesfor early unintended pregnancy
» level of 24 hour accessto specialist mental health services



A& E emergency admission waits (12 hours)

twelve month heart operation waits

delayed transfersof care

accessto NHS dentistry

PCT survey —accessand waiting

PCT survey — better information, more choice

PCT survey —building closer relationships

PCT survey —clean, comfortable, friendly placeto be
PCT survey —safe, high quality, coordinated care
prescribing of atypical antipsychotics

2. Improving health:

death ratesfrom circulatory diseases, aged under 75 (changeinrate)
death ratesfrom accidents, all ages (changeinrate)

death ratesfrom cancer, aged under 75 (changeinrate)

breast cancer screening

cervical screening

fluvaccinations

teenage pregnancy: conceptions below age 18 (changeinrate)
diabetes services baseline assessment

CHD audit

suicide audit

3. Serviceprovision:

ANNEX C

emergency admissions (changein rate)

emergency admission to hospital for children with lower respiratory
tract (LRT) infections (changein rate)

primary care management — acute conditions (changein rate)
primary care management — chronic conditions (changein rate)
community equipment

patient complaints procedure

prescribing of antibacterial drugs

prescribing rates for drugs acting on benzodiazepine receptors
staff opinion survey

GPappraisa

sicknessabsencerate

fire, health & safety

generic prescribing

CHI REPORTSON PRIMARY CARE TRUST PERFORMANCE:

Each report summarises Trust performance against a set of published indicators
and explains how the indicators were used to allocate the Trust’s performance
rating. It highlights areas in which the Trust has achieved high standards of
performance, as well as identifying areas where performance has not been so
good. Individual general practice surgeries are not separately identified in the

report.

The main body of this report summarises the Trust's performance against the
indicatorsin each of thesefour areas. For each areathereport shows:

how the Trust’s performance comparesto the national average
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» whichindicatorsthe Trust has performed well on
» which, if any, indicatorsthe Trust has performed poorly on

The NHS performance ratings system places performance into one of four
categoriesranging from three stars, performance at the highest level, to arating of
zero stars, reflecting poorest level s of performance. The star rating applies across
thewholeorganisation, not toindividual services. Inusing thereport toinvestigate
aspects of local performance, users are encouraged to refer also to other relevant
local performance assessments provided by CHI, the NHS Modernisation
Agency, or contained within audit letters.

The indicators do not necessarily reveal exactly why aTrust has donewell, or in
some cases not so well, in certain areas of performance. They highlight certain
areas so that, following benchmarking and other local investigations, Trusts can
share examples of best practice that are seen to be effective, and change any
instances of poor practicethat are unacceptable.

Primary Care Trusts (PCTs) issue a patient prospectus to every household within
the PCT area, which should incorporate performance information for local health
providers, including star ratings and performance indicators which contribute to
them.

Strategic Health Authorities are expected to consider summary reportsfor all their
constituent trusts and use these results to inform strategic planning and
performance devel opment initiatives. The performance ratings and indicatorsfor
different types of NHS Trusts are intended to provide an opportunity to identify
and plan ways of addressing issues which cross organisational boundaries, and
thoseinternal to aparticular organisation.

Development of Primary CareTrust indicators:

CHI is the independent regulator of NHS performance. The Government is
responsiblefor setting priorities, whichinturn determinetheindicatorsrelating to
key targets. Other indicators have this year been designed by CHI and the
Department of Health to reflect a wide range of performance issues, following
consultation with the service and other stakeholders. PCTs are relatively new
organisations and still in the early stages of development. As they develop their
capacity, the commissioning agenda, and their rolesasprovidersit will be possible
to gather new levels of information and create new indicators. CHI works with
PCTs and professional bodies, to ensure that future indicators are available to
reflect these organisational developments.



ANNEX 12
CLINICAL GOVERNANCEINTHENHS

Clinical gover nancepolicy and implementation:

1

Clinical governance (whichisunderpinned by astatutory duty of quality)
wasintroduced inthe NHSin 1999. The government’s consul tation paper,
A First Class Service, defined clinical governance as ‘a framework
through which NHS organisations are accountable for continuously
improving the quality of their servicesand safeguarding high standards of
care by creating an environment in which excellence in clinical care will
flourish.’t

The purpose of clinical governance is to ensure that patients receive the
highest quality of NHS care possible. The components of clinical
governance, as set out in A First Class Service, are reproduced at Annex
A. They cover the organisation’s systems and processes for monitoring
and improving services, including:

e patient and publicinvolvement

* clinical audit

e risk management

e education, training and continuing personal and professional
development

o clinical effectiveness programmes

o saffing and staff management

e use of information to support clinical governance and health care
delivery

Effectiveclinical governance should therefore ensure:

e continuousimprovement of patient servicesand care;

» apatient-centred approach that includestreating patients courteously,
involving them in decisions about their care and keeping them
informed;

e acommitment to quality, which ensures that health professionals are
upto dateintheir practicesand properly supervised where necessary;

e areduction of therisk from clinical errors and adverse events as well
as acommitment to learn from mistakes and share that learning with
others.2

AFirst Class Service: Quality inthe New NHS, Department of Health, 1998.

In 1998, the current Chief Medical Officer commented on clinical governanceand
complaintsin thefollowing terms: * Changesto the NHS complaints proceduresin 1996
reduced the fragmentation and inconsistency of previousarrangementsaswell as
introducing more openness and lay participation. The health service hasyet to develop a
simpleway to alow theimportant, generalisablelessonsto be extracted from the
extensiveanalysis, information gathering, and independent judgment which now
underpin the handling of complaints. ... Clinical governance hasthe opportunity to
addressthisweakness—requiring organisational aswell asindividual learning.” G Scally
and L JDonaldson: Clinical governance and thedrivefor quality improvement in the new
NHSin England, British Medical Journal, 1998, 317, (4 July).
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The Department of Health issued guidance on implementing clinical
governance acrossthe NHSin HSC 1999/065. All NHS organisations are
expected to complete and implement an annua clinical governance
development plan, and to report on clinical governance within their
Annual Reports. Implementation issupported by the Clinical Governance
Support Team (CGST) which is a part of the Department of Health's
M odernisation Agency.

Following the publication of “Shifting the Balance of Power” the NHS
requested clarification on roles and responsibilities of new organisations.
New guidance on clinical governance and performance management
reporting processes, issued in November 2002 to all Chief Executives,
identifies the functions for StHAs, NHS Trusts and new organisations.
Theframework alignsreporting processes with those for the Commission
for Health Improvement clinical governance reviews. To ensure that
clinical governance plansto improve the quality and safety of patient care
are embedded within Local Delivery Plans, clinical governance reporting
processes have been aligned with the new planning cycle.

CHI clinical governancereviews:

6

NHS bodies' progress in implementing clinical governance is assessed
externally by the Commission for Health Improvement (CHI), in addition
to existing internal management mechanisms. CHI has driven forward a
rolling programme of clinical governancereviewsof NHSTrusts. Clinical
governance reviews of Primary Care Trusts were introduced in 2003
following pilot development work, and a guide was published in March
2003. It is not determined whether the new Commission for Healthcare
Audit and Inspection (CHALI) will continueclinical governancereviewsin
their current form.

In partnership with the NHS Clinical Governance Support Team in
England and the Clinical Effectiveness Support Unit (CESU) in Wales,
CHI has developed a systematic framework for assessing clinical
governance in NHS organisations so that judgements made in reports of
reviews are reliable, fair and consistent. CHI’'s model for clinical
governance assumes that effective clinical governance depends upon a
culture of continuous learning, innovation and development and will
improve patient experience of care and treatment inthe NHS:



3
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CHI usesthe information it accumulates from reviews to help determine
which aspectsof clinical governancearethemostimportant for improving
patients’ experience and outcomes.3 CHI’sclinical governance model has

the following components:

Clinical governancearea

Clinical governance components

(1) Strategic capacity

(Under development — dimensions may

include partnership working, leadership,

direction and planning, and patient
involvement)

(2) Resourcesand
processes
Processesfor quality
improvement:

Staff focus:

i. Patient and publicinvolvement

ii. Clinical audit

iii. Risk management

iv. Clinical effectiveness programmes

v. Staffing and staff management

vi. Education, training and continuing
personal and

vii. Professional development

(3) Useof information

Use of information to support clinical
governance and health caredelivery

CHI isworking to identify the dimensions of patient experience and outcomes. It looks at
theenvironment, privacy and dignity, clinical effectivenessand outcomes, accessand

organisation of care.
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10

11

CHI’s review teams assess how well clinical governance is working
throughout a PCT by making enquiries about each of the seven
componentsat corporate and directorate levelsand in clinical teams. This
involves collecting information systematically about review issues that
have been defined for each component. To help with analysis and
reporting thereview issues are grouped into themes:

e accountability and structures

e dtrategiesand plans

» agpplication of policies, strategiesand plans
e quality improvementsand learning

e resourcesandtraining for staff

In PCT reviews, the review team additionally considers evidence on the
PCT’scapacity toimplement clinical governance, on the basisof:

e itsstrategic capacity

* securing servicedelivery (commissioning)
» healthimprovement and protection, and

e patient experience and outcomes

On the basis of the evidence collected, each clinical governance
component is assessed against afour-point scale, ranging from little or no
progress, to excellence. In primary care settings, CHI iscurrently piloting
anew approachto gathering theviewsof patients, serviceusers, carersand
the public, which involves writing directly to patients who have used
community health services to invite them to stakeholder meetings. They
are also seeking to use the results of the Department of Health's 2002
national survey of GP patients.

DH/Cabinet Officereport —July 2003:

12

13

In July 2003, the Department of Health and the Cabinet Office's
Regulatory Impact Unit jointly published areport on reducing burdensin
healthcare inspection and monitoring. Among 55 agreed actions listed,
the report stated that DH will review the risk management standards for
the NHS. In partnership with stakeholders, DH will develop asingle set of
standardson risk management for theNHS, with asinglebody responsible
for co-coordinating inspection. Thiswill remove overlap and disparity in
risk management requirements and allow risk managers and front-line
staff to concentrate on improving systems.

There will be a single NHS Litigation Authority (NHSLA) risk
management standard for PCTs. Pilot assessments against a single set of
combined Clinical Negligence Scheme for Trusts (CNST) and Risk
Pooling Scheme for Trusts (RPST) standards, assessed at a single visit,
took place in around 30 volunteer PCTs during May and June 2003.
Subject to successful evaluation, al PCTs will be assessed against the
Level 1 requirements of the new standard. This will streamline future
NHSLA reviewsfor PCTs.

Making a Difference: Reducing Burdensin Healthcare Inspection and Monitoring,
Department of Health and Cabinet Office, July 2003



National Audit Officereport —September 2003:

14 In September 2003, the National Audit Office published a report
reviewing improvements achieved through clinical governance.s The
report’soverall conclusionswere asfollows:

“Our examination hasconfirmed that, whileeach component predated
the formal introduction of clinical governance, since 1999 the
machinery —the structures and organisational arrangementsto makeit
happen —hasbeen put in place. Virtually all Trusts have the necessary
foundations, athough the components are not fully embedded within
all clinical directorates.

Theinitiative hashad many beneficial impacts. Clinical quality issues
are now more mainstream; there is greater or more explicit
accountability of both clinicians and managers for clinical
performance; and there has been a change in professiona cultures
towards more open, transparent and collaborative ways of working.
Moreover there is evidence of improvementsin practice and patients
care, though Trusts lack robust means of assessing this and overall
progress.

However, our research and the outcome of the Commission for Health
Improvement’s reviews indicate that progress in implementing
clinical governance is patchy, varying between Trusts, within Trusts
and between the components of clinical governance. There is, not
surprisingly, scopefor improvement in; the support provided to trusts,
putting in place overall structures and processes; communications
between boardsand clinical teams; devel oping acoherent approach to
quality; and improving processes for managing risk and poor
performance. Thereisalso aneed to improve the way that lessonsare
learnt both within and between Trusts; and to put those lessons into
practice. Overall, the key features of those organisations that have
been better at improving the quality of care are quality of leadership,
commitment of staff and willingness to consider doing things
differently.”®

15 Inrelation to patients’ complaints, the report noted:

“Properly accountable and learning NHS organi sations need to have
complaintssystemsthat are accessibleto patients; andtolearnlessons
from complaints and take action to avoid recurrences. Trusts see
patients' complaints as a good source for lessons; 90 per cent rated
their systems as fairly effective, or better, at leading to changes in
clinical practice and patient care. Trust board members and senior
managers confirmed that complaints provide useful information, but
were less optimistic about the extent to which reviews led to
improvementsin quality.””

5 The main sources of evidence were acensus of acute, mental health and ambulance
Trusts, and asurvey of Trust board members and senior managersin asample of Trusts.
Primary Care Trustswere not included.

6 Achieving Improvements Through Clinical Governance: A Progress Report on
Implementation by NHSTrusts, National Audit Office, September 2003, page 3.
7 Achieving Improvements Through Clinical Governance: A Progress Report on

Implementation by NHS Trusts, National Audit Office, September 2003, page 29.
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ANNEXA
MAIN COMPONENTSOF CLINICAL GOVERNANCES?

1 Clear linesof responsibility and accountability for theoverall quality
of clinical carethrough:

e TheNHSTrust Chief Executive carriesthe ultimate responsibility for
assuring the quality of services provided by the Trust.

» Adesignated senior clinician responsiblefor ensuring that systemsfor
clinical governance are in place and monitoring their continued
effectiveness.

» Formal arrangementsfor NHS Trust and Primary Care Trust boardsto
discharge their responsibilities for clinical quality, through aclinical
governance committee.

* Regular reportsto NHSboardson thequality of clinical caregiventhe
sameimportance as monthly financial reports.

» Anannua report on clinical governance.

2 A comprehensive programme of quality improvement activities
which includes:

e Full participation by al hospital doctors in audit programmes,
including specialty and sub-specialty national audit programmes
endorsed by the Commission for Health Improvement.

e Full participation inthe current four National Confidential Inquiries.

» Evidence-based practice is supported and applied routinely in
everyday practice.

» Ensuring the clinical standards of National Service Frameworks and
National Institute for Clinica Excellence recommendations are
implemented.

»  Workforce planning and development (i.e. recruitment and retention
of appropriately trained workforce) isfully integrated withinthe NHS
organisation’ s service planning.

e Continuing professional development: programmes aimed at meeting
the development needs of individual health professionals and the
service needs of the organisation arein place and supported locally.

» Appropriate safeguardsto govern accessto and storage of confidential
patient information as recommended in the Caldicott Report on the
Review of Patient-Identifiable | nfor mation.

» Effective monitoring of clinical care with high quality systems for
clinical record keeping and the collection of relevant information.

» Processes for assuring the quality of clinical care are in place and
integrated with the quality programmefor the organisation asawhole.

e Participation in well-designed, relevant research and development
activity is encouraged and supported as something which can
contributeto the development of an *evaluation culture’.

8 Extract from AFirst Class Service: Quality inthe New NHS, Department of Health, 1998

222



Clear policiesaimed at managingrisks:

Controls Assurance, which promotes self-assessment to identify and
manage risks.

Clinical risk systematically assessed with programmes in place to
reducerisk.

Procedures for all professional groups to identify and remedy poor
performance, for example:

Critical incident reporting ensures that adverse events are identified,
openly investigated, lessons are learnt and promptly applied.
Complaints procedures, accessible to patients and their families and
fair to staff. Lessons are learnt and recurrence of similar problems
avoided.

Professional performance procedures, which take effect at an early
stage before patients are harmed and which help the individua to
improve their performance whenever possible, are in place and
understood by all staff.

Staff are supported in their duty to report any concerns about
colleagues professional conduct and performance, with clear
statements from the board on what is expected of al staff. Clear
procedures for reporting concerns so that early action can be taken to
remedy the situation.
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ANNEX 13

‘MAINTAINING HIGH PROFESSIONAL STANDARDSIN THE
MODERN NHS:AFRAMEWORK FORTHE INITIAL HANDLING
OF CONCERNSABOUT DOCTORSAND DENTISTSINTHENHS

1 On 29 December 2003, under cover of circular HSC 2003/12, the
Department of Health published a new national framework that replaces
existing guidance! on the suspension of doctorsand dentistsintheNHSIn
England. The document contains the Restriction of Practice and
Exclusion fromWobrk Directions 2003, which cameinto force on 5 January
2004, and which require NHS bodiesto make changesin their procedures
to bring theminto line with the principles of the framework.

2 The framework relates to: (i) the initial handling and investigation of
concerns about the conduct and performance of doctors or dentists
employed in the NHS, and (ii) the actions to be considered in protecting
the public, such as restrictions on practice or exclusion from work.2 The
framework has been developed jointly by the Department of Health, the
NHS Confederation, the British Medical Association and the British
Dental Association, and constitutes the first two parts of awider national
framework for handling concerns about the conduct and performance of
medical and dental employees. It follows concern about the way inwhich
complaints about, and disciplinary action against, doctors and dentists
have been handledinthe NHSand particul arly about the use of suspension
insuch cases.?

3 The new approach set out in the framework builds on the four key
elements of appraisal and revalidation, the advisory and assessment
servicesof the National Clinical Assessment Authority (NCAA), tackling
the blame culture, and abandoning the ‘suspension culture’. It fully
integrates the work of the NCAA in providing advice to NHS employers
on handling of cases.

4 The new framework providesin particular for:

animmediate exclusion from work of not more than two weeks;

any further exclusion limited to four-week periods which must be
subject to activereview;

improved case management;

quick but thorough investigation;

the appointment of a Board member to oversee exclusion and
subsequent action;

HSG (94) 49

2 Theterm exclusion from work isused in the framework to replace suspension, so asto
avoid confusion with the action taken by the General Medical Council (GMC) or General
Dental Council (GDC) to suspend apractitioner from their Register pending or following
ahearing of the case.

3 Seefor example: Chapter 6 of Supporting Doctors, Protecting Patients, Department of
Health, 1999; and The Management of Suspensions of Clinical Saff in NHSHospital and
Ambulance Trustsin England, National Audit Office, 6 November 2003.
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e aprogramme for return to work where the doctor or dentist is not
referred to disciplinary or capability procedures.

The new framework concerns initial handling of concerns about
performance or conduct, and the actions to be taken in response to such
concerns. Local conduct procedureswill apply to where concernsrelateto
the conduct of adoctor. Subject to further joint discussionswiththe BMA
and BDA, the Department of Health proposes to publish a new national
disciplinary framework focusing on matters of clinical performance and
capability. Thiswill cover:

e conduct hearingsand dismissal;
o proceduresfor dealing with issues of capability;
e handling concernsabout apractitioner’s health.

Thenew Directionsrequire NHS Trustsand Primary Care Truststo notify
Strategic Health Authorities of the action they have taken to comply with
the framework by 1 April 2004. Strategic Health Authorities are required
to provide a report on local implementation of the framework to the
Secretary of State by 30 September 2004.

ANNEXA
SOME KEY FEATURESOF THE NEW FRAMEWORK FOR INITIAL
HANDLING OF CONCERNSABOUT DOCTORSAND DENTISTSIN
THENHS

1

All NHS bodies must have procedures for handling serious concerns
about anindividual’s conduct and capability based on the new framework,
and for handling less serious problems through informal resolution.
Concernsabout the capability of doctorsand dentistsin training should be
considered as training matters, and the Postgraduate Dean should be
involved at the outset.

The duty to protect patients is paramount. Where serious concerns are
raised, the employer must urgently consider the need to place temporary
restrictions on practice, to refer to the regulatory body, and/or to request
theissue of an alert | etter.

Initial handling of concerns.

3

All serious concerns must be registered with the Chief Executive, who
must appoint a case manager. The Chairman of the Board must appoint a
non-executive member to overseethe case. The Medical Director will act
asthe case manager in casesinvolving clinical directors and consultants,
and isresponsiblefor appointing acaseinvestigator.

The case manager must: clarify what has happened and the nature of the
praoblem or concern; discusswiththe NCAA theway forward; consider the
need for restriction of practice or exclusion from work; if a formal
approach under the conduct or capability proceduresis required, appoint

Serious concerns arise where the practitioner’s action have adversely affected patient
care, or could do so.
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an investigator; if the case can be progressed by mutual agreement,
consider whether an NCAA assessment would help clarify the underlying
factorsthat led to the concerns and assi st with identifying the solution.

The caseinvestigator must: formally involve a member of the medical or
dental staff where a question of clinical judgment is raised during the
investigation process; safeguard confidentiality; ensure collection of
sufficient written and oral evidence; ensure that a written record of the
investigation is maintained; assist the designated Board member in
reviewing the case; complete the investigation within 4 weeks of
appointment, and submit their report to the case manager within afurther
5days.

Aninvestigation report must provide sufficient information to enable the
case manager to decide whether it would be appropriate to: refer to a
conduct panel, the NHS's occupational health service, the NCAA, the
GMC or GDC, or a capability panel; institute restrictions on practice or
exclusion fromwork; or take no further action.

Exclusion from work:

7

Exclusion from work must be used only as an interim, precautionary
measure while action to resolve a problem is considered. Formal
exclusion must only be used wherethereisaneed to protect theinterests of
patients or other staff pending the outcome of a full investigation of
allegations of misconduct, concerns about serious dysfunctions in the
operation of aclinical service, or concernsabout lack of capability or poor
performance of sufficient seriousness; or where the presence of the
practitioner intheworkplaceislikely to hinder theinvestigation.

Alternative approaches to safeguarding patient safety must also be
considered. These include supervision of normal contractual clinical
duties, restricting the range of clinical dutiesthat apractitioner may carry
out, restricting the activities that a practitioner may engage in, or
agreement to sicknessleave.

The Chief Executive will have overall responsibility for managing the
exclusion procedures. The NCAA must be notified before formal
exclusion, and involved as appropriate. Exclusion can be up to 4 weeks at
atime, following an initial ‘immediate’ exclusion of up to 2 weeks. A
designated non-executive Board member will be responsible for
monitoring the case. Thereisaright to return to work where no review is
carried out. If there is no referral to disciplinary procedures or
performance assessment, there must be a programme for return to work.
The NCAA must be involved following 3 periods of exclusion, and the
Strategic Health Authority notified about action taken. The maximum
limit on exclusion will normally be 6 months, except where criminal
investigation is involved. The Strategic Health Authority will receive
monthly statistical summaries submitted to Boards, and collate these into
areport for the Department of Health.



10

11

Exclusion from work will usually be on full pay, and the practitioner must
remain available to work for their employer during their normal
contracted hours. Exclusion will not automatically involve a bar from
work premises.

Where there is a concern that a doctor or dentist may be a danger to
patients, the employer has an obligation to inform other organisations,
including private sector organisations, of any restrictions of practice or
exclusion, and to provide a summary of the reasons. Where an NHS
employer has placed restrictions on practice, the practitioner should agree
not to undertake any work in that areaof practicewith any other employer.
Where the case manager believes the practitioner isin breach of such an
undertaking, the case manager must contact the professional regulatory
body and the Strategic Health Authority to consider the issue of an
alert letter.
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ANNEX 14
THE NEW GENERAL MEDICAL SERVICESCONTRACT

1 Background?

On Friday 20 June 2003 the BM A announced that general practitioners had voted
to accept the new general medical services contract negotiated between them and
the NHS Confederation. The deal offers major strategic advantages to PCT’s
through:

» Better management of chronic disease leading to fewer admissionsto
hospital

e Theabhility to shapeprimary care servicesin an areaaccording tolocal
need

» Better, closer relationshipswith general practices

* Improved accessto servicesfor local people

* Improved recruitment and retention of doctors

Subject to the necessary |egislation being passed, the new contract will comeinto
forcefrom 1 April 2004. Delivering the new contract on time will be amajor and
critical operational challengefor PCTs.

2 Main Pointsof theNew GM S Contract?

Moreflexible provision of services

Practices will have greater flexibility to determine their own workload by
opting out of some services, e.g. out-of hours or an additional service such as
contraceptive services, and/or choosing in agreement with the PCT to provide
othersto higher levelsthan normally required e.g. specialist services for patients
with MS. Patients will however be guaranteed continuing access to the range of
services they currently receive in the event of their practice choosing not to
provide them. PCTswill ensure that this guarantee is delivered and will be able,
for thefirst time, to provide servicesthemselves.

Rewardsfor quality

Practices will be able to achieve substantial pay increases by achieving higher
levels of quality in an evidence-based system which covers clinical standards
Clinical areas covered include coronary heart disease, diabetes, asthma and
cancer.

Investment will be made in IT systems to support the quality and outcomes
framework so that the practice can record its performance using a simple
scorecard system.

Modernising the system
Aspart of the new contract good human resource management will be encouraged
and supported for both doctorsand all practice staff.

1 Extract from theletter dated 26 June 2003 from Andrew Foster, Director of Human
Resources, Department of Health to PCT Chief Executives.
2 Extract from a Department of Health Briefing Paper onthe New GM S Contract



Practicesin rural and remote areas will be helped by the new allocation formula
which recognises their specific problems. New powers for PCTs to employ
medical staff and new options for doctors to take salaried posts may also help in
rural and remote areas.

Therewill be substantial investment in I T and premisesfunding to make sure that
family health services are delivered from premises which are fit for purpose and
that communicationswithin the NHS are speedy and integrated.

Investment in primary care

It isintended that the new contract will deliver the modernisation of the service,
making the distribution of funding more accurate and in line with patient need,
providing aguaranteed level of resourcesto practicesin return for abetter service
for patients.

Theinvestment totals£6.8 billion in England

Benefitsfor patients

Itisintended that therewill beawider range of higher quality servicesfor patients
and funding will be allocated to practices on the basis of the needs of their local
populations. Through inclusion in the quality and outcomes framework, patients
will be involved in providing systematic feedback to their doctors about the
services they receive and how they receive them. There will be a programme of
work looking at take-up of services and how best to ensure that patients and
doctors are engaged in the management of take-up.

3 Practice-based contract?

Thenew GM Scontract will beapractice-based contract, in which themoney
flowswith the patient. Practiceswill havetheflexibility to usetheir resourcesin
away that suitslocal circumstances and meets patient needs.

It also meansthat, unlike now wherethe Secretary of State holds a contract
with individual GPs, the new GMS contract will be between the PCO
(Primary Care Organisation) and the practice. Primary legislation (under the
Health and Socia CareBill) will berequired to allow thisto happen.

Quality and Outcomes framework

Practiceswill havetheopportunity toreceiveadditional fundingthrough the
achievement of arangeof quality standards. Thequality framework will have3
main components focussing on clinical standards, organisational standards and
theviewsof patients.

Out-of-Hours

Thenew contract allows GPsachoiceastowhether they provideout of hours
care. There will not be a statutory responsibility on GPs to provide care to their
patients from 6.30pm to 8.00am, Monday to Friday, at weekends and on Bank
Holidays. Thisdoesnot prevent, however, practices continuing to provideroutine
surgeriesin the evening or at weekendswhere they chooseto do so in responseto
patient need.

3 Extractsfrom the NHS Confederation GM S Contract Negotiations, Questionsand
Answers and Executive Summary — avail able at www.nhsconfed.org/gmscontract
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PCOs will be responsible for planning the delivery of out of hours care to their
population. This provides the PCO with the flexibility to develop innovative
models of working using a combination of service providers including the GPs
themselvesbut also NHS Direct/NHS24, NHS walk-in centres, GP co-operatives,
practice partnerships, paramedics, GPs/primary care nursesin A& E departments
and deputising services.

Infrastructure

A number of new premisesflexibilitiesarebeingintroduced through thenew
contract to ensure that, where necessary, the quality of practice premises is
adequate to provide a quality service to patients and funds are targeted at those
areaswhere premisesare most in need of improvement.

Career development

Thenew contract will recognise the different stages of a GP career and GPs
will be able to adapt their career to suit their aspirations. A three-module
approach isreflected in the new contract and provides for asalaried option as an
aternative to independent contractor status. The three modules are: skills
development; special interest development; and clinical leadership.

4 Summary of Main Points
Each contract will be between the PCT and the practice, rather than theindividual
general practitioner.

The*global’ sum (funding) will give practices new flexibility to appoint salaried
staff, including doctors.

All practices will be required to provide essential services. Practices will have a
preferential right to provide additional services (e.g. cervical screening,
contraceptive advice, maternity services) and will normally do so. Both will be
funded through the global sum.

PCTs may commission enhanced services, as considered appropriate. These
would include essential or additional services delivered to a higher standard or
servicessuch asthose provided by nursesor GPswith special interests. Therewill
be no obligation on any GP practiceto provide enhanced services.

From April 2004, PCTswill become responsible for commissioning out-of-hours
care; they may contract with existing practicesto supply the service.

A quality framework will reward practices’ achievementsin delivering a quality
service. Therewill befour ‘domains' or areaswithin thisframework asfollows:

e Theclinical domain (management of CHD, strokes, mental health and
other specified medical conditions);

e The organisational domain (management of records, patient
information, education and training, practice management and
medicines management);

» Theadditional servicesdomain;

e Thepatient experience domain.



The inclusion of the patient experience in the key service indicators provides an
opportunity for practices to obtain systematic feedback from patients about the
services which they provide, to include these within their service development
plansand to engage patientsin these plans.

The contract will incorporate the systems to ensure the appraisal of doctors
recently established and will ensure proper funding of appraisal within each PCT.

Thefixedretirement age of 70will be abolished, aseach GPwill instead be subject
to appraisal and revalidation.

Therewill beanew obligation to give awarning to a patient before removal from
apracticelist, and to givereasonsfor any removal.

5 Additional Information

Comprehensive coverage of the new GMS Contract is available from the NHS
Confederation website at www.nhsconfed.org/gmscontract or from the BMA
website at www.bma.org.uk
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APPENDIX 1
THE CHAIRMANAND PANEL OF THEAYLING INQUIRY

DameAnna Pauffley

Dame Anna Pauffley was appointed as Chairman of the Ayling Inquiry. She was
calledtothebarin 1979 andisafamily law speciaist. In 1992, shewas Counsel to
the Leicestershire Children’s Homes Inquiry. In 1995 she was appointed Queens
Counsel. Between 1997 and 1998, she represented more than 100 witnesses
before the North Wales Tribunal of Inquiry into the abuse of children in care.
Dame Annabegan sitting as an Assistant Recorder in 1993 and as a Deputy High
Court JudgeintheFamily Divisionin 1998. On 1 October 2003 she was appointed
tothe High Court Bench.

Peter Berman

Peter Berman, a solicitor by profession, was the Chief Executive of Taunton
DeaneBorough Council in Somerset for fifteen years. Hewasactively involvedin
the founding of the National Association of Lay People in Primary Care. He has
aso served as the Lay member on the Taunton and Area Primary Care Group
and is now Vice Chairman of the Taunton Deane Primary Care Trust and is a
co-opted member of the Executive of the NHS Alliance. Peter Berman has also
acted on two occasions as an official United Kingdom observer at Romanian
national and local elections.

Mary Whitty

Mary Whitty joined the National Health Service in 1973 under the management
training scheme and has had senior management experience asa Chief Executive
of primary and community health service organisations. Prior to her retirement
from the NHS in March 2002 she was the Chief Executive of Brent & Harrow
Health Authority. Mary Whitty's career in the National Health Service has given
her extensive experiencein the planning, commissioning and monitoring of health
serviceprovision.
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APPENDI X 2
THE SECRETARIATAND THE LEGAL TEAM

Secretariat

Inquiry Secretary: Colin Phillips
PreviousInquiry Secretary: Pauline Fox
Assistant Inquiry Secretary: John Miller

Inquiry Solicitor: Michael Fitzgerald

Deputy Inquiry Solicitor: Duncan Henderson

Commissioning Manager (Experts):  Dr Ruth Chadwick
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Inquiry Co-ordinator: Jerome O’ Brien
Assistant Co-ordinator: AnneAtkins
Counsel tothelnquiry
Counsdl: Eleanor Grey
Junior Counsdl: Peter Skelton
L egal Support Team
Kathleen Price
Lucy Cheetham
JamesMalam
Karoon Akoon
Natalie Davey

Adam Holliman
Nick Holman

KevinWalsh



Administrativeand Secretarial Support

Part 2—Seminars
Facilitator:

Co-ordinator:

Senior Administrator:

Philip Otton
Emily Frost
Gurjeev Johal
Richard Partridge
Anisha Patel
LornaWilkinson
VirginiaBerkholz
Aaron Counter
EricaJohnson

Pauline Stannard

AnnJames CBE
Kypros Menicou

Emily Frost
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APPENDIX 3
LAY WITNESSES

Witnesses who gave oral evidence are designated “O”; witnesses who gave written evidence are

designated “W”.

In addition to the witnessesidentified below, 77 former patients of Clifford Ayling gave written evidence to
the Inquiry, of whom 14 also gave oral evidence.

Allison, Ms Elizabeth Anne

Addison, Mr Mark

Alexander, MsAnn Elizabeth

Anderson, Dr Norman Wilson

Andrews, Mr Andrew Paul

Andrews, MsElizabeth Mclllroy

Appleyard, Dr James

Ardouin, Mr Alan Peter

Ashton, Dr John Bradley

Astley, Mr David John

Atley, MsJennifer

Austin, MsMary

Ayers, MsEunice Mary
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State Enrolled Nurse, Thanet District Hospital (1974—1999) w
Unit General Manager, South East Kent Health Authority W/O
(1991-1999) Chief Executive, South Kent HospitalsNHS Trust
(1994-1999)

Community Midwife, Ashford Hospital (1992), wW/O
Buckland Hospital (1992)

Principal in General Practice, The White House Surgery W/O
(From 1993)

Regional Legal Advisor, South East Thames Regional Health w
Authority (1987)

Deputy Unit Administrator/Operational Manager Canterbury W

& Thanet District Health Authority (1983-1987)

Consultant Paediatrician, Canterbury & Thanet District Health w
Authority (1971-1998)

Consultant Ear Nose and Throat Surgeon, Kent & Canterbury w
Hospital (1964—-1992)

General Practitioner, West Malling (1966—2000) * See Entry W
for Mr D Barr. Medical Secretary tothe Kent Local Medical
Committee

Chief Executive, East Kent HospitalsNHS Trust (From 1999) W/O
Nursing Officer, Margate Hospital (1979-1990), Quality, w
Quality Department of Queen Elizabeth Queen Mother Hospital

(1990-1995), Training Coordinator Queen Elizabeth Queen Mother
Hospital, (1995-2000)

Staff Midwife, Thanet District Hospital (1974-1977), Sister, W
Thanet District Hospital (1977—1986)

Staff Nurse, Outpatients Department, Thanet District Hospital W
(1978-1989), Sister, Thanet District Hospital (1989— 1996)



Ayling, Ms Jeannette Evelyn Practice Manager, Cheriton High Street, (1977-2000) W

Badkoubel, Dr Sharokh Senior House Officer/Registrar in Obstetrics & Gynaecology, W
Thanet District Hospital (1976-1978) & (1979-1981) Locum
Senior House Officer and Registrar (1987-1991), Staff Grade
Doctor, Thanet District Hospital (From 1991)

Barr, Mr David Clerk to Kent Local Medical Committee (gaveoral evidencein O
place of Dr Ashton) * See Entry for Dr JB Ashton

Basu, Dr Mitdli Retired Medical Practitioner W

Bateman, Dr Frederick Medical Officer, family Planning Clinics, Folkestone, Hythe, W

John Afford Dover, New Romney and Ashford

Bayles, Dr lan General Practitioner, The Old School Surgery W/O

Beautridge, DC Sean Charles Detective Sergeant, Kent Police (1993-2003), Police Officer, W
Kent Police (1987—1993)

Bell, MsLynn Secretary, (1996-1997), Post Payment Verification W
Manager/Patient Services Manager (From 1997) Kent Health
Authorities Support Agency

Bentley, Mrs Delphine Midwife, Thanet District Hospital (1983-1989) W/O

Biffen, MsJanice Nurse (1984-1999), Nursing Sister (From 1999) W/O

William Harvey Hospital

Bolton, MsCathy Domestic Services Manager, South East Kent District W/O
Health Authority (1986—1993) Administration Manager
(1993-1994) Legal and Administration Manager (1994-1996),
Legal Administration Manager, (1996-1997), Secretary
(1997-1999) East Kent Health Authority

Boyd, Ms Sally Gordon Member of Staff Committee, South East Kent District Health W
Authority (1979-1987), Member of Kent Family Practitioner
Committee (1987—-1991) Member of East Kent Health Authority
(1991-1997) Lay Chair for Independent Review Procedure,
South East Thames Regional Health Authority/ NHS Executive,
South East Region (1997-2002)

Brace, Mr John Charles Consultant Obstetrician and Gynaecol ogist, w
North Middlesex Hospital (1971)

Bradford, Mrs Christine Joy Office Manager, SEADOC (1993-2001) W

Brewster, MsPamelaAnn Staff Nurse, Thanet District Hospital (1973-1974), Day Sister, W

Thanet District Hospital (1976—1978)

Bridges, MsJanet Ann Night Sister, Margate Hospital (1971-1982) W
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Broad, MsHazel

Broughton, MsGillian Mary

Brown, MsLucilleMay

Burnett, Dr Andrew Cameron

Bussey, Dr Alan Laurence

Butler, Mr Michael John Stewart

Calver, Dr Dennis

Chalkley, Mr Richard

Clark, Dr Jane Erskine

Clements, Mr Roger Varley

Coates, M's Jacqui

Coleman, MsElizabeth
Colledge, Dr dulian
Cook, Dr David Markham

Cook, MrsElaineMary

Cook, Ms Jennifer Shane
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State Registered Nurse/Sister Thanet District Hospital (1978-1984) W
Midwife, Kent & Canterbury Hospital (1986—1993) W
Theatre Sister, Thanet District Hospital (1967—-1980) W
Deputy Medical Director (1991-1993), Director for Primary W/O

Care Development for East Kent (1993—-1995) Medical Director
(1994-1996) Kent Family Hesalth ServicesAuthority

AreaMedical Officer, Kent AreaHealth Authority (1978-1982), W
District Medical Officer/District General Manager, Maidstone
Health Authority (1985-1988)

Member (1980-1982), Vice Chair (1982-1988), w
Chair (1988-1990) Canterbury and Thanet Community Health
Council, Non Executive Director (1990-1992) Vice Chair

(1992-1996) Kent Family Health ServicesAuthority, Non Executive
Director/Vice Chair, East Kent Health Authority (1996—2000)
General Practitioner, The Sandgate Road Practice (From 1987)  W/O
Lay Member (1985), Chairman, Dental Service Committee and W
Deputy Chairman, Medical Service Committee, (Until 1990) Kent
Family Practitioner Committee/K ent Family Health ServicesAuthority
(1990-1995)

Community Medical Officer, Family Planning and Child Health W
Surveillance (1986-1990) Community Medical Officer, Ashford
Family Planning Clinic

Consultant Obstetrician and Gynaecol ogist, North Middlesex w
Hospital (1973-1984), Clinical director (1988-1991), Medical
Director (1991-1994) North Middlesex Hospital NHS Trust

Complaints Officer, (1992—1993) Service Committee Manager W
(1993-1994), Deputy Complaints Manager (1994-1996) Kent Family
Health ServicesAuthority, Customer Services Manager, West Kent
Health Authority (1996-2002)

Non Executive Director, East Kent Health Authority (1996-2000) W/O
General Practitioner, Hamstreet Surgery (1981-2001) w
Consultant Paediatrician, Margate Hospital (1974—2000) W/O

Director of Nursing and Midwifery Services, Canterbury & Thanet W
District Health Authority (1982—1990)

Staff Midwife/Sister, Thanet District Hospital (1975-1979) W/O



Cooper, MsFay

Cresswell, MsMary

Czlapka, MsWanda
MariaEllzbieta

Darling, MrsMerle

Davies, Dr John Orrell

de Caestecker, Dr James Peter

Dodds, MsValerie

Dutchburn, MsBarbaraMary

Duthoit, MsMary
Earl, Ms Pat

Ellis, Mrs Joan Margaret

Elworthy, MrsMildred Patricia

Embry, MrsElizabeth

Evans, MsRosemary
BarbaraDenise

Fage, MsCatherineMary

Fairman, MsJennifer

Farebrother, Dr Ann

Complaints Manager, South East London and Kent Executive W
Council, Kent Family Practitioner Committee Kent Family Health
ServicesAuthority (1967—-1990)

Chief Officer, Maidstone Community Health Council (1987-1990), W
District Manager (1990-1991) Complaints Manager (1991-1996)
Kent Family Health ServicesAuthority

Midwife/Sister, Kent & Canterbury Hospital (From 1979) \W
Assistant Director of Nursing Services, South East Kent Health  W/O
Authority (1984-1989), Director of Nursing and Quality Assurance

(1989-1993)

Consultant Obstetrician, William Harvey Hospital (From1988) W/O
Clinical Director (1990-1991) and (1999-2002)

Principal in General Practice, The New Surgery (From 1989) W/O
Family Planning Nurse, Medway Health Authority 1969-1976) W/O
South East Kent District, Kent AreaHealth Authority (1976)

Health Visitor Assistant (1977), Staff Nurse (1978), School Nursel

and Family Planning Nurse (1981), L ocality Coordinator, Folkestone
Health Centre (1998)

Midwifery Sister, Queen Elizabeth, The Queen Mother Hospital W
(1971-1991)

Nursing Sister, William Harvey Hospital (1979-1999) W
Family Planning Administrator (1963—-1995) W

Midwife, Queen Elizabeth, Queen Elizabeth, The QueenMother W
Hospital (1971-1979) and (1982-1984)

Midwife, Thanet District Hospital (1957-1958), Superintendent W/O
Midwife, Thanet District Hospital (1964—1984) and Senior Nursing
Officer (Midwifery), Kent & Canterbury Hospital (1976-1984)

Staff Midwife, Kent & Canterbury Hospital (1985-2000) W

Midwife (1982-1984) Staff Nurse (From 1985) Thanet w
District Hospital

Auxiliary Nurse, William Harvey Hospital (From 1987) W

Complaints Officer, Kent Family Health ServicesAuthority/Kent W
Health Authorities Support Agency (1993-1996)

Medical Officer, Medway Health Authority (1977-1983) W/O

Senior House Officer, Community Medicine, Medway Health
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Feeney, Dr Marc

Fernandes, Dr Manuel Andrew
AgneloMario

Flory, Ms Susan

Forsythe, Professor John
Malcolm

Fullman, Mr Peter

Gilday, MrsCallette

Goodburn, MsHilary

Goodwin, Dr Dary! Patrick

Grant, MsVadney ViolaGrant

Guy, Ms Susan

Hall, Dr Frederick Marcus
W

Hamilton, MsJulieClaire
Hanna, M's Susan John

Hatfield, MsMargaret Ann

Heatherington, MsKay
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Authority, Registrar, Community Medicine (1983-1985), Senior
Registrar (1985-1989), South East Thames Regional Health Authority,
Consultant in Public Health, Medway District Health Authority
(1989-1990), Director of Public Health, South East Kent Health
Authority (1990-1994), Consultant in Public Health Medicine,

East Kent Health Authority (From 1994)

Principal in General Practice, Cedars Surgery (From 1993) wW

Principal in General Practice, The Manor Clinic (From 1988) W

Clerical Officer, Complaints Department (1993-1995) Complaints W
Officer, Kent Family Health ServicesAuthority (1995-1996)
Complaints Officer, West Kent Health Authority (1996-1999)

AreaMedical Officer, Kent AreaHealth Authority (1974-1978), W/O
Regiona Medical Officer, South East Thames Regional Health
Authority (1978-1992)

Consultant Obstetric & Gynaecological Surgeon, Kent & W/O
Canterbury Hospital and Margate Hospital (1973-1994)

Midwifery Sister, Queen Elizabeth, The Queen Mother w
(1975-1983) Senior Midwife, Queen Elizabeth, The Queen Mother
(1983-1993)

Practice Manager, Guildhall Surgery, (1994-2002) W/O
General Practitioner, Sandgate Road Surgery (1984-2002) W
Staff Midwife/Sister, Queen Elizabeth, The Queen Mother W
(1973-2002)

FinanceAssistant, (1994-1995), Complaints Officer (1995-1998) W
Kent Family Health ServicesAuthority, Finance Department, Kent
Health Authorities Support Agency (From 1998)

Consultant Radiotherapist, Kent & Canterbury Hospital (1965-1984)

Staff Midwife/Sister, Thanet District Hospital (From 1981) wW
Nurse, Family Planning Clinics (From 1990) W

Staff Midwife, Thanet District Hospital (1974-1976) and Sister  W/O
and Midwifery Coordinator (1981-1999)

Practice Manager, (1970/1-1980/1) Secretary, Community Health W
Council, Dartford and Gravesham (1984), District Manager, South

East Kent District office, Kent Family Practitioner Committee/K ent
Family Health ServicesAuthority (1988/9-1996)



Heffernan, Dr John

Heseltine, MsAnneElaine

Higgins, Professor Peter
Matthew

Hind, Mr John

Hollman, Mr Kenneth William
Homeshaw, Mr David

Francis Robert

Hossain, Dr Mohammed Al taf
Humphreys, MsKathryn Janette

James, Ms StellaAnn

Jedrzejewski, Dr John Anthony

Jedrzejewski, Mrs Penelope Jill

Jenkinson, MrsValerie
Robertson

Jones, MsPamela

Khine-Smith, Dr Trudy
Kin MaeChit

Kilpper, Mrslrmgard

Retired General Practitioner, The Whitehouse Surgery W/O
(1958-1992)
Staff Midwife, Margate Hospital (1977-1979) Midwife, W/O

William Harvey Hospital (1979-1989) and (1995-1999), Senior
Midwife, Buckland Hospital (1989-1995) Supervisor of Midwives,
William Harvey Hospital (From 1990)

Chairman, Kent Family Health ServicesAuthority (1990-1992) w

Unit Administrator, William Harvey Hospital (1983-1986), W
Unit General Manager, Community and Priority Health Services
(1986-1993), Chief Executive, South Kent Community Healthcare
NHSTrust (1993-1997)

Deputy Administrator/Administrator, Kent Family Practitioner W
Committee (1956-1985)

Chief Officer, Kent Family Practitioner Committee/Family W/O
Health ServicesAuthority (1985-1992)

General Practitioner, Guildhall Surgery (From 1984) W/O
Midwife, Thanet District Hospital (1981-1990) W
South East Kent Occupational Health Department, Ashford w

Hospital and William Harvey Hospital (1976—1978), Senior Nursing
Officer for Midwifery and Paediatrics, William Harvey Hospital
(1978-1981), District Nursing Officer (1981-19820 Director of
Nursing, William Harvey Hospital (1982—1990)

General Practitioner, The Whitehouse Surgery (From 1984) W/O
Staff Midwife, MaidstoneAreaHealth Authority (1981-1985), W/O
Flexi Bank Midwife, William Harvey Hospital (1985-1990),
Community Midwife, Shepway (1990-1994), Quality Assurance

Core Group (1994), Group Practice Leader Midwife, Shepway (1998),
Unit Coordinator, Dover Family Birthing Centre (1999)

Director of Nursing Services, Canterbury & Thanet District Health W
Authority (1983-1989)

Foster Carer (1997) W
General Practitioner Guildhall Surgery (1986-2001) W/O
Midwifery Sister, Queen Elizabeth, The Queen Mother Hospital w

(1972-1973) Nursing Officer, Queen Elizabeth, The Queen Mother
Hospital (1973-1982)
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Kinnis, MsJennifer

Kitney, Mr David Leonard

Lethbridge, MsHelen

Lewis, MsChristinaLewis

Lewis, MsGillian Mary

Lock, MsJacqueline
FrancisNoel ette

Lowe, MsVanessaMary

Lucas, Mr Michagl John

Luckett, MsGaynor Ann

Mackie, MsAnne

Maitra, Dr Dilip Kumar
Martin, Mrs Sylvia
McDonald, MsAnn-Marie
Theresa

McDougall, MsClare
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Midwifery Sister, Thanet District Hospital (1968-1996) W

District Personnel Officer, Canterbury & Thanet District Health W
Authority (1987-NK)

Community Nurse (1997-1998) based in Clifford Ayling’'s Surgery W

Complaints Officer, Kent Family Health ServicesAuthority wW
(1991-1994), Service Committee Coordinator, Kent Family Health
ServicesAuthority/West Kent Health Authority (1994-1997),

Deputy Complaints Manager (1997-1998), Complaints Coordinator
(1998-1999), Primary Care Development Manager, Kent Weald
Primary Care Group (From 1999)

Ward Sister, William Harvey Hospital (1979-1982), District Nurse W
(1982—1986), Liaison and Night Nursing Services, South Kent
(196-1987), Community Nurse Manager (1987-1992), Locality
Manager (1992-1998), Strategy and Service Coordinator, East Kent
Community Trust (1998-2002)

Midwife, Thanet District Hospital (From 1974) W

Ward Sister, William Harvey Hospital (1979-1982), family w
Planning Service, Vicarage LaneAshford (1985), Osteopathic Ward,
Kent and Canterbury Hospital (1996-2000)

Acting Sector Administrator (1982—1983) Canterbury & Thanet w
District Health Authority and Kent AreaHealth Authority Unit
Administrator (1983—-1986) Deputy Unit General Manager
(1986-1999)

State Registered Nurse William Harvey Hospital (1979-1985), W
Midwife, Buckland hospital (1985-1989), Health Visitor, Cheriton
High Street Surgery (1990-1992), Whitehouse Surgery (1992-1997),
Thames Gateway NHS Trust (1998-2001)

Director of Public Health, West Kent Health Authority (2001-2002) W
General Practitioner, Park Farm Surgery (from 1994) W/O

Sister, Outpatients Department, Outpatients Departmental Nurse W/O
Manager, William Harvey Hospital (1979-1997)

Staff Nurse, William Harvey Hospital (1979-1981) Registered w
General Nurse (From 1998)

Project Officer, South East Kent District Health Authority w
(1992-1994), Contracts Officer, East Kent District Health Authority
(1994-1996), Service Devel opment Assistant, Healthcare
Development Directorate, East Kent Health Authority (1996-1999),
Thanet Primary Care Group (1999)



Medhurst, Ms Christine Glynis

Medlock, MsHelen

Miller, MrsJulie Francis

Milligan, Dr Michael Peter

Millington, Ms Janet

Mills, MsHeather Frances

Mitchell, Mr Derek

Moffatt, Dr William James

Mohammed, Mr Ali

Montgomery, Dr Donald

Moore, MrsPenelope
Christine Elizabeth

Morgan, MsNicholaJane

Morris, Dr Peter

Morris, Ms Candida Frances

Mulley, MsKatherine Mary

Staff Midwife (1981-1983) Sister (1983-1998) Thanet w
District Hospital

Pharmaceutical Advisor (1989-1992), Quality Assurance W
Manager/Business Director (1992), Kent Family Health Services
Authority, General Manager, Kent Health Authority’s Support Agency
(1995-1996), Principal Commissioning Manager (1996-1999),

West Kent Health Authority

Midwife, Canterbury & Thanet Area(1979-1995) W/O
Queen Elizabeth, The Queen Mother Hospital (From 1999)
Consultant Obstetrician & Gynaecologist Kent & Canterbury W

Hospital (From 1983)

Midwife/Sister, Queen Elizabeth, The Queen Mother Hospital W
(1972-1987)

Trainee Nurse, Margate Hospital (1978) W

Practice Manager (1986—1994), L ocality Commissioner, W
East Kent District Health Authority (1994—1995), Service
Development Manager, Ashford and Shepway, East Kent Health
Authority (1995-1999), Clinical Governance Manager, East Kent
Health Authority (1999-2002)

General Practitioner, Kingsnorth Medical Practice (From1988) W/O
Human Resources, inthe NHS, various areasin Kent W/O
(From 1988)

Retired General Practitioner, The Manor Clinic (1961-1995) W/O
Midwife (1978-1981), Sister (1981-1995) Queen Elizabeth, W/O
The Queen Mother Hospital

Midwife, Thanet District Hospital (1984—-1985) Kent & W/O

Canterbury Hospital (1985-1993) Clinical Midwifery Manager,
Kent & Canterbury Hospital (1993-2000)

Consultant Obstetrician & Gynaecol ogist, Canterbury & Thanet w
District Health Authority (1983-1989)

Chief Executive, Kent and Medway Strategic Health Authority w
(from 2002)

Policy Manager, Victim Support wW
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Murrells, Mr Richard

Musgrave, MsLinda

Nightingale, MsHeather

Osborne, MrsSylvia

Outhwaite, Mr Mark
Robert Canning

Padley, Dr Noel Richard

Parsons, Mr Stephen

Patterson, Mr William Michael

Pemberton, MsAlison

Pickering, Dr Edward Neville

Piper, MsAndreaJune

Plaskett, Mr Jose

Pompeus, Mr Steven

Premnath, Dr Panka

Price, Dr Carol Ann
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Hospital Administration, Medway Hospital (1971-1978), W
Canterbury & Thanet District (1978-1983) Administrator,

Headquarter Services (1983-1982), Assistant General Manager (1993)
South East Kent District Health Authority, Assistant Chief
Executive/Head of Corporate Services, East Kent Commissioning
Agency (1993-1996), Director of Corporate Affairs, East Kent

Health Authority (1996-2002)

Nurse, Thanet District Hospital (1972—-1975) and (from 1989) \W
AreaNurse (Personnel), Kent AreaHealth Authority W/O
(1979-1982), Chief Nursing Officer, Canterbury & Thanet District
Health Authority (1982—1992)

Auxiliary Nurse, Margate Hospital (1979-2000) W
Chief Executive, East Kent Commissioning Agency W/O
(1993-1994), East Kent District Health Authority (1994-1996),

East Kent Health Authority (1996-2002), Acting Chief Executive,
West Kent Health Authority (2001-2002)

Consultant Pathologist, William Harvey Hospital (1979-1994) W/O
Medical Director, South East Kent Health Authority (1994—1999)

and East Kent Health Trust (1999-2003)

General Manager/Chief Executive, Kent Health AuthoritiesW
Suipport Agency (From 1996)

Retired Obstetrician & Gynaecologist, (1973-1995) W/O
Communications Manager (1997—-1999), Senior Communications W
Manager (1999) East Kent Health Authority, Head of

Communications, East Kent Hospitals Trust (2000)

Retired General Practitioner, The Whitehouse Surgery, W/O
(1961-1995)

Midwife, Thanet District Hospital (1980-1999) W

Healthcare Assistant, Thanet District Hospital and Queen Elizabeth, W
The Queen Mother Hospital (From 1975)

Consumer AffairsAssistant (1997-1998) Assistant Consumer w
AffairsManager (1998-1999) Acting Legal Services Manager
(1999-2001) East Kent Health Authority

General Practitioner, TheWhite CliffsMedical Centre (From 1987) W

Genera Practitioner, Kingsnorth Medical Centre (From 1999) w



Pringle, Dr Alexander

Reed, Mrs Clare Sussanne

Richards, Ms Gwynneth

Richman, MsGillian

RobertsDr Charleslan

Raobertson-Ritchie, Dr Hugh

Rodway, MsJanet Mary

Russell, Ms Jennifer

Sarkhel, Dr Ramaprosad

Savege, Dr Peter Beverley

Scott, Dr Paul James

Scott, Mr Finlay Macmillan

Scott, MsSylviaRae

Sidwell, Mrs Christine

Smailes, MsCarolyn Margaret

General Physician (1967) Clinical Director (1974—-1995) w
North Middlesex Hospital

Midwife, Queen Elizabeth, The Queen Mother Hospital W
(1978-1980's)

Divisional Nursing Officer (1983) Unit General Manager, W

William Harvey Hospital, South East Kent Hospitals Unit
(1989-1991)

Midwife/Community Midwife, Thanet District Hospital W
(1980-1987)
Consultant General Physician, Kent & Canterbury Hospital w
(1974—-2000)
General Practitioner, The New Surgery (From 1983) W

Trainee Nurse (1972-1975), Midwife, Kent & Canterbury Hospital W
(1977), Midwife, Buckland Hospital (1986-1990)

State Enrolled Nurse, Queen Elizabeth, The Queen Mother Hospital W
(1977-1989)

Registrar, Obstetrics and Gynaecol ogy, William Harvey Hospital W/O
and Buckland Hospital (1967-1976), Consultant in Genito-Urinary
Medicine and Venereal Diseases, South East Thames Regional Health
Authority (1976), Titular Head of Family Planning (1984-1992)

Medical Director (1990-1994), Acting Chief Executive W/O
(1992—-1993) Kent Family Health ServicesAuthority

Senior House Officer, Kent & Canterbury Hospital (1985-1987) w
and (1988)

Chief Executive and Registrar, General Medical Council W/O
(From 1994)

Health Visitor, Folkestone (1972-1974), Senior Nurse (Health W
Visiting) (1989-1990), Director of Nursing (1990), Director of

Nursing and Primary Care (1992—-1994) South East Kent Health
Authority, Director of Primary Care and Nurse Executive,

South Kent Community NHS Trust (1998)

Director of Nursing, South Kent HospitalsNHS Trust W/O
(1994—-1999) Director of Nursing and Quality East Kent
HospitalsNHS Trust (From 1999)

Aucxiliary Nurse, William Harvey Hospital (1980/1981-1997) w
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Snell, Dr Anthony David
Stewart, Dr Robert

Stewart, Mr CharlesMalcolm

Stewart, Ms Jacqueline

Stokes, MsKitty Lillian

Sullivan, Ms Susan Elizabeth

Sutton, MsSAnn
Tonge, Dr Jennifer

Topping, Ms Christine Salms

Town, MsLinda

Tyas, MsDiane

Veenhuizen, Dr PhilippaAnne

Voysey, Dr Margaret Mary

Watkins, MsDoreen

Watts, MsPatriciaAnn

Weedon, MsDorothy
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Medical Advisor, East Kent Health Authority (1996-2002) W/O
Principal in General Practice, Kent (From 1983)

Consultant Gynaecol ogist, William Harvey Hospital, East Kent w
Hospital NHS Trust (From 1987)

Director of Primary Care of West Kent, Kent Family Health W/O
ServicesAuthority (1993-1996), Director of Healthcare
Development, East Kent Health Authority (1996-2002)

Nursing Officer, Senior Nursing Officer, Nursing (Personnel) W
Officer, Kent AreaHealth Authority and Canterbury & Thanet
District Health Authority (1968-1991)

Health Visitor, South East Kent District Health Authority w
(1984—-1990) Senior Nurse Health Visiting Dover/Deal (1990),
Locality Manager Folkestone East (1991), Community Services
Nursing Services Manager (1992-1998)

Chief Executive, Shepway Primary Care Trust (From 2002) W/O
Medical Student, Kent & Canterbury Hospital (1963) W

Nurse/Ward Manager, Queen Elizabeth, The Queen Mother W
Hospital (1980-1999)

Supervisor, (1983-1990) Deputy Manager (1990-1995) Health wW
Records Department, William Harvey Hospital, Appointments
Manager (From 1995)

Practice Manager (1989), Service Devel opment Manager, W
(1998-1999), Performance Manager and Strategic Lead for
Dentistry, East Kent Health Authority (1999)

General Practitioner, The Manor Clinic (From 1997) W

Consultant Anaesthetist (1962—1986), Unit General Manager, W/O
Canterbury & Thanet District Health Authority (From 1986)

Nursing Officer (Midwifery), William Harvey Hospital W
(1984-1995), Head of Midwifery, South East Kent Hospitals
Trust (1995-2001)

Health Records Department (1979-1984) Assistant Patient W
Services Manager (1984—-1991) Business Manager for Obstetrics &
Gynaecol ogy, South Kent (1991-2000) William Harvey Hospital

Administrative Officer, Kent Family Practitioner Committee W
(1974-1990)



Williams, MsPamelaAnn Radiology ServicesManager, Kent & Canterbury Hospital W/O

(1996-2000)
Williamson, MsWendy Health Visitor, South East Community (1988) w
Winkler, MsFedelma Chief Executive, Kent Family Health ServicesAuthority W/O
(1993-1995)
Woolley, MsMargaret Marion Health Visitor, FolkestoneArea (From 1981) W
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APPENDIX 4
LEGAL REPRESENTATIVES

WITNESSESAND THEIR REPRESENTATIVES

Witnesses
Certain former patientsof Clifford Ayling

TheNHSbodiesin East Kent

Various General Practitionersin East Kent

Mr PFullman and MrW M Patterson

Kent Local Medical Committee
Dr M M Voysey

Andrew Andrews*
DrJBAshton*

Jeannette Ayling *

Representatives
Sarah Harman of Harman & Harman, Solicitors

David Mason, James Reynoldsand L ornaHardman,
all of Capsticks, Solicitors

GilesCalin, instructed by RadcliffesL eBrasseur,
Solicitors

GilesColin, instructed by
RadcliffesL eBrasseur, Solicitors

Andrew Lockhart-Miramsof Lockharts, Solicitors
JuliaLaw of Brachers, Solicitors

Alan Hannah of Brachers, Solicitors

Raobert Sumerling of RadcliffesL eBrasseur, Solicitors

A Plsaacson of Rootes & Alliott, Solicitors

* These witnesses each provided awitness statement but were not called to give oral evidence.
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APPENDIX 5
EXPERT ADVISERS

Mr Peter Bowen-Simpkins MA FRCOG MFFP, Consultant Obstetrician and Gynaecol ogist,
SwanseaNHS Trust

Dr Michael G JeffriesBSc MB ChB DCCH FRCGP, General Practitioner, Betws-y-Coed Practice

Mr Jonathan Lane MB BS FRCOG, Consultant Obstetrician and Gynaecologist, Royal Shrewsbury
Hospital NHS Trust

Professor LindaMulcahy, Anniversary Professor of Law and Society, Birkbeck College,
University of London

Professor lan Smith, Clifford Chance Professor of Employment Law, University of East Anglia
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APPENDIX 6
THE MODIFIED FORM OF PRIVATE INQUIRY

In Chapter 1 of this Report we deal with the evolution of the Inquiry following its announcement by the
Secretary of State on 13th July 2001. We explain how the private Inquiry originaly established by the
Secretary of State evolved into a modified form of private Inquiry. When settling upon the Inquiry
Procedures document, which is at Appendix 9, we attempted to adopt procedures which recognised and
reflected the somewhat changed nature of the Inquiry following the concessions made by the Secretary of
State, and the decision of the court inthejudicial review proceedings.

But what were the practical consequences of operating within the confines of this hybrid Inquiry?If we had
been established as a Public Inquiry it is likely that all documents and statements received by the Inquiry
would have been released to the public, perhaps on awebsite; and hearingswould have been accessibleto all.
Our proceedings by contrast, required us to impose restrictions on the circulation of documents, statements
and therecord of the hearings held, essentialy in private. Preserving patient confidentiality was paramount
when considering distribution to participantsin the Inquiry of material provided to us by other participants.
We decided that, generally speaking, wewould make availableto aparticipant only that material which was
considered necessary for that participant to contribute to the work of the Inquiry. Thus, contrary to what
might have happened in the case of aPublic Inquiry, the complete Inquiry bundle of relevant documents and
witness statements was not given to each and every participant. We endeavoured to send out to their legal
representatives only documentation relevant to that participant. Where necessary, documents were sent in
redacted form.

There was aparticular focus of attention upon the permitted use of witness statements and other documents
supplied by thelnquiry tothelegal representatives of the participants. Such material wassuppliedtothelegal
representativesto facilitate their informed involvement inthe Inquiry process, so asto further our work. The
Inquiry was content for such legal representativesto show to their clients material which wasrelevant to the
client’s particular case or their own personal history, thisfor the purposes of obtaining instructions, written
comment and/or rebuttal. When indicating that such wider use of material supplied to legal representatives
was permitted, the Inquiry emphasised that it would be necessary for thelegal representativesto take stepsto
protect patient confidentiality. Thus, for example, it would be necessary to ensure that material relating to
former patients who did not wish to involve themselvesin the Inquiry processes was not made availableto
other witnesses.

Material supplied to the legal representatives by the Inquiry was expressly subject to their
confidentiality undertaking and agreement not to use this material for purposes other than the Inquiry.
Similarly, the Inquiry required the same undertaking from those who were shown such written material by
their legal representatives.

Therewere also potentially difficult questions concerning the status of written material which wasreferred
toin the hearing chamber. It may have been said that, to the extent that it had been discussed in the chamber,
it was no longer to be considered private. Alternatively it could be argued that such material remained
private, given the essentially private nature of the hearings. In the event we were not required to make any
adjudication on the matter.

A further areaof debate concerned the legitimate use of the transcript of the oral hearings. The transcript was
made available to the legal representatives of the participants, as soon as possible after each day’s hearing
and at no cost, solely for the purposes of representing their clients on the Inquiry. It was supplied to them
subject to theterms of the confidentiality undertaking. Thus, for exampl e, the placing of thetranscript, or any
part of it, on awebsite was prohibited. There was some suggestion that circulation of the transcript without
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restriction might be permitted since, following thejudicial review, patientswere given theright to attend the
oral hearings, and to speak about what they had heard. Thus, it was said that what was recorded in the
transcript could not be confidential. An alternative view wasthat the written record isapermanent record of
that which otherwise would befleeting and transitory. Furthermore, the terms of the Data Protection Act, to
which the Inquiry was subject, imposed conditions which further complicated the position. In the event we
were not called upon to adjudicate upon these arguments.

During the course of the hearings a difficulty arose concerning the receipt by one of the lega
representatives of documents, witness statements and the transcript, this in circumstances where that
representative was aso involved in civil litigation about matters arising out of Ayling's conduct. It was
resolved by the representative deciding not to receive such materia for the future, and to return to the
Inquiry that which had already been supplied.

Through their legal representative, we did receive a request from some former patients for a copy of the
transcript of the evidence of certain healthcare professionalsin circumstances where the former patient was
unableto attend the oral hearings. Wethought thisareasonabl e request, which wasgranted, but subject tothe
former patient first signing an undertaking, both as to confidentiality and return of the transcript with no
copies having been taken.

Wealso received arequest that asupporter of aformer patient should be permitted to attend the oral hearings
on days other than that upon which that witness was giving oral evidenceto the Inquiry. Again, this request
was thought to be reasonable and was granted, subject to there being available seating in the hearing
chamber. In practicethisdid not present any difficulties. Attendance of thosewishing to be present at the oral
hearingswas arranged on the basis of apre-arranged security pass.

For the former patients and other witnesses attending the oral hearings, we wished to assist them in
understanding the content of the hearings. We attempted to achi eve this by showing on alarge plasmascreen
those witness statements and documents (suitably redacted where necessary) which were being discussedin
the course of awitness'sevidence.
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APPENDIX 7
ATTEMPTSTO ENGAGEWITH CLIFFORDAYLING

In paragraph 1.24 of this Report we referred to our attempts to engage Ayling in the work of the Inquiry.
InthisAppendix we deal morefully with them.

On 27 September 2002 the Solicitor to the Inquiry wroteto Ayling who wasthen serving hissentencein HMP
Lewes. Ayling wasthereby informed of the appointment of the Chairman and Panel membersand sent acopy
of the Terms of Reference. It was emphasised in that initial letter that the purpose of the Inquiry was to
investigate how concerns or complaints were handled in relation to his practice and conduct during the
period 1971-2000. It was explained that this was an Inquiry into complaints handling, processes and
systems, their strengths and weaknesses and how they can beimproved for thefuture.

It was recognised by the Inquiry that, in order to participate in the Inquiry processes, Ayling would wish to
consider documents coming into the possession of the Inquiry. The Salicitor to the Inquiry made
arrangements with HMP Lewes for him to do that in HMP Lewes in conditions which would ensure that
confidentiality was maintained. Ayling concluded that the arrangementswere not suitable. Aswith any other
prospective participant, Ayling was first asked to sign a confidentiality undertaking. This he refused to do.
Asaconsequence of hisdecisions, Ayling did not engagein the Inquiry process.

On 10 June 2003, Ayling wrote to the Solicitor to the Inquiry to say that he had commenced proceedingsfor
judicial review. He claimed that initsdealingswith him the Inquiry had been biased and wasin breach of the
rules of natural justice and of the European Convention of Human Rights. The Treasury Solicitor was
instructed to defend the proceedings and detailed summary groundsfor opposing the claim werelodged with
the High Court on 1 July 2003. On 9 July 2003 Mr Justice Silber refused Clifford Ayling permissionto apply
for judicial review, observing when doing so asfollows:-

“Thisclaimisbased on a basic misconception of the purpose and scope of the Inquiry, which
does not determine or effect any rights covered by Article 6 or Article 17. Thereisno arguable
point of public law availableto the claimant.”

Thereafter Ayling applied for an oral hearing of his application for permission to bring judicial review
proceedings. That hearing took placeinthe High Court in London on 30 July 2003, when Ayling was brought
to the court from HMP Lewes to represent himself before the Honourable Mr Justice Jackson. The Inquiry
was represented by Martin Chamberlain of Counsel, instructed by the Treasury Solicitor. After hearing from
Ayling and Counsel for the Inquiry, Mr Justice Jackson delivered ajudgment refusing Ayling permission to
apply for judicia review. In the course of his judgment Mr Justice Jackson identified the several
opportunities given by the Inquiry to Ayling to engagein the Inquiry process but which he had not taken up.
Notwithstanding that Ayling had told the Judge that he was now prepared to sign the confidentiality
undertaking, Mr Justice Jackson said it was now too late, closing submissions being heard by the panel 24
hourslater, on 31 July 2003. The Judge concluded by saying that none of the complaintsmade by Ayling gave
riseto any public law remedy or which were arguable; he said that the claim had no prospect of success.

Ayling sought permission to appeal against the decision of Mr Justice Jackson in August 2003 but it was not
until 24 February 2004 that his application was heard by Lord Justice Brooke in the Court of Appeal. After
hearing Ayling (who by this time had been released from prison) in person, Lord Justice Brooke refused
Ayling’sapplication to appeal the decision of Mr Justice Jackson.
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APPENDIX 8

COMMITTEE OF INQUIRY
INDEPENDENT INVESTIGATIONINTO HOW THE NHSHANDLED
ALLEGATIONSABOUT THE CONDUCT OF CLIFFORDAYLING

INQUIRY CHAIRMAN: ANNA PAUFFLEY QC
TERMSOFREFERENCE

The investigation will be chaired by Anna Pauffley QC. The Panel members are Peter Berman and Mary
Whitty. Thelnquiry Panel will draw on other expert advice asrequired.

Theoverall purposeof thelnquiryis:
1 Toassesstheappropriatenessand effectiveness of the procedures operated in thelocal health services

(a) for enabling health service userstoraiseissuesof legitimate concern relating to the conduct of health
service employeesand professionals;

(b) for ensuring that such complaintsare effectively considered; and
(c) for ensuring that appropriate remedial action istaken inthe particular case and generally; and

2 To make such recommendations as are appropriate for the revision and improvement of the procedures
referred to above.

Thelnquiryisasked ....

» Toidentify the proceduresin place during the period 1971-2000 within thelocal health servicesto enable
members of the public and other health service users to raise concerns or complaints concerning the
actionsand conduct of health service professionalsin their professional capacity.

e To document and establish the nature of and the chronology of the concerns or complaints raised
concerning the appointment, practice and conduct of Dr Clifford Ayling, aformer GPfrom Kent during
thisperiod.

e To investigate the actions which were taken for the purpose of (a) considering the concerns and
complaintswhichwereraised; (b) providing remedial actionin relation to them; and (c) ensuring that the

opportunitiesfor any similar future misconduct were removed.

e To investigate cultural or organisational factors within the local health services which impeded or
prevented appropriate investigation and action.

» Toassessand draw conclusions asto the effectiveness of the policiesand proceduresin place.
» To make recommendations, informed by this case, as to improvements which should be made to the
policies and procedures which are now in place within the health service, (taking into account the

changesin procedures sincethe eventsin question).

e Toprovideafull report on these mattersto the Secretary of Statefor Health for publication by him.
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APPENDIX 9

COMMITTEE OF INQUIRY
TOINVESTIGATEINTOHOW THENHSHANDLEDALLEGATIONS
ABOUT THE CONDUCT OF CLIFFORDAYLING

INQUIRY CHAIRMAN: ANNA PAUFFLEY QC
INQUIRY PROCEDURES
Introduction

This Procedures Paper sets out the procedures that the Inquiry intends to adopt following a process
of consultation.

TheInquiry was set up under section 2 National Health ServiceAct 1977. Accordingly, itsremitistoinquire
into the NHS and the Department of Health in accordance with its Terms of Reference which are attached
(Annex A). The Inquiry does not have jurisdiction to inquire into non-NHS bodies such as the General
Medical Council or private hospitals, althoughit isconcerned withinterfacesbetweentheNHSandthe GMC
or other such bodies.

The participants in the Inquiry include the former patients of Clifford Ayling who provide evidence to the
Inquiry (that is, provide awitness statement to the Inquiry) and the National Health Service (“NHS") health
care staff, professionals and managers who worked with Clifford Ayling or were otherwise responsible for
patients' care from 1971 — 2000, within the various hospitals and clinics at which he was employed and his
surgery premises.

Document Gathering

1. TheInquiry is asking that anyone who holds documents that are relevant to its work to supply these
documentsto the Inquiry. Originalswill be copied, and the originalsreturned to their owners.

2. Thelnquiry teamisanalysing the documentsit holdsin order to build up apreliminary picture of events,
and also to discover whether there are further documents that it should see. It may therefore contact
peopleto ask for further assistance.

List of I ssues

3. Thelnquiry issending aList of Issuesto all participants, with this Procedure Paper. That document sets
out the issues that the Inquiry wishes to explore in its work. The List of Issues is a guide for the
preparation of witness statements, and more generally inthe Inquiry’ swork.

Witness Statements

4. Thelnquiry intendsto gather much of itsevidenceinwrittenform. It will therefore be asking anyonewho
wishesto participate and who hasrelevant evidenceto give, who hasnot already sent awritten statement
to the Inquiry, to supply a written statement or to make arrangements to have one prepared. Where a
written statement has already been provided, the Inquiry may ask for a further statement seeking
clarification or focussing on areas of particular concern.
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5.

6.

The Inquiry Solicitor, Michael Fitzgerald, will send out requests for new, or further, written statements.
Each request will indicate the topics and events upon which the Inquiry seeks assistance; participants
may also wishtolook at the List of Issuesfor further guidance.

Whenitisableto do so, the Inquiry will also supply copies of the documentsthat may assist awitnessin
preparing their evidence. However, before any such material is sent to awitness, he or shewill be asked
tosigna'Confidentiality Undertaking' (seefurther below).

There areanumber of waysin which aperson may arrange for astatement to be provided to the Inquiry.
Thelnquiry Solicitor or one of hiscolleagues cantake statements, if any witnesswould liketheInquiry’s
help in making his or her statement. If so, witnesses will have the opportunity to alter, add to or amend
their draft statements before signing. Or the witness may wish to prepare hisor her own statement. They
can seek the help of alegal representative, or other representative (such asaTrade Union official) to do
so. When shethinksit appropriate, the Inquiry Chairman, Anna Pauffley QC, will make representations
to the Secretary of Statefor Health about meeting the costs of legal representation.

Useof Statementsor other Documents: seeking Comments

8.

10.

11.

12.

13.

14.

Thelnquiry isconcerned with complaintsthat touch upon private matters. Theseincludeissuesof health
and of sexual conduct. So agreat number of the documents and written statements sent to the Inquiry are
bound to be confidential in nature. It will generally be necessary for the Inquiry to obtain and consider
evidencein private, so asto respect that confidence.

But toallow thelnquiry to exploretheevidenceit receives, it must, first, beableto circulate such material
amongst the members of the Inquiry team, and the Inquiry Panel, for the purpose of analysis.

It must also be able to question other people about the witness statements and documentsit has received
wherethisisrequired for the purpose of seeking confirmation, clarification or rebuttal . For example, if a
former patient tells the Inquiry that she made a complaint, the Inquiry needs to be able to ask those to
whom she spoke, or those who had abroader responsibility for complaints-handling, about her evidence,
and to discover to whom the complaint was passed. The health service personnel asked about the
complaint may need reasonabl e accessto theformer patient’smedical notes, to remind themselves of the
patient and their contact with her at the time when the matter wasraised.

This may mean that a statement, or adocument or records, needs to be referred to or disclosed to other
participants or persons when this evidence forms the basis for questioning those other persons or for
seeking further information from them. The Inquiry will be concerned to ensure that the information
disclosed islimited to that which the person who is being asked to comment reasonably requiresto see,
in order to respond and to assist the Inquiry.

Requestsfor such further information or comments may take placein writing, after the Inquiry has been
sent a statement or document whose contents it needs to draw to the attention of other persons. The
Inquiry might also ask a witness giving ora evidence to comment on other documents or witness
statements during the oral hearings.

The Inquiry may also, subject to the ‘ confidentiality undertaking’ referred to below, send copies of
statements or other documents to participantsin the Inquiry, or their representatives, if it considers that
their submissions on theissuesraised by such material would assistitin fulfilling itsterms of reference.
Thematerial sent by the Inquiry may beredacted in order to preserve confidentiality.

The Inquiry would therefore wish al those who submit documents and statement to it to waive
confidentiality to the extent of allowing such analysis, questioning and limited further disclosureto other
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15.

interested partiesto be carried out. As set out below, when a statement or document is disclosed for the
purpose of seeking comment, the persontowhomitissent will bebound by aconfidentiality undertaking
in respect of the material circul ated.

When the Inquiry asks for a statement, it will also ask the witness whether he or she agrees to their
evidencebeing circulated in theway outlined above. If former patientsor other participants have already
sent statements or other documents, in confidence, to the Inquiry, the Inquiry will also write to them to
ask for their permission to use their evidencein the way outlined above.

Confidentiality Undertakings

16.

However, al those who are contacted by the Inquiry with a request for information will be asked to
signawritten ‘ Confidentiality Undertaking’ . They will be asked not to disclose further any information
or documents sent to them by the Inquiry. At the end of the Inquiry, they will be asked to hand back any
such documents.

It should be recognised that there is no restriction on what those present at any oral hearings
held by the Inquiry can say publicly about what occurred at those hearings. Thus, to the extent
that oral evidenceisgiven at those hearings, there will be no restriction on the content of that
evidence entering the public domain should those who attend the hearing chooseto talk about
it. However, restrictions on revealing documents or the content of documents supplied to
participants and subject to the confidentiality undertaking would still remain effective.

AttendingtheOral Hearings

17.

18.

19.

20.

As stated above, the Inquiry is gathering much of its evidence in written form. But aswell as asking for
written evidence, the Inquiry may also ask a witness who has given a witness statement to give oral
evidenceat itshearings. Itisfor theInquiry Panel to decidewhom it wishesto hear fromin oral hearings.
The choice of witnesses may be linked to a selection of “exemplars’ —that is, an illustrative range of
cases, relating both to patientswho raised concernsat or near thetime of theincident which they say took
place, and to those who did not feel able to make acomplaint or raise any concernsuntil alater date. The
purpose of oral evidence will be the clarification of evidence that is insufficiently clear, the testing of
evidencewherethisisrequired and the exploration of disputesof fact or controversial issues, or matters
of opinion.

As presently established under section 2 of the National Health Service Act 1977, the Inquiry cannot
compel any personto giveevidence. The Panel canonly hear fromthosewho voluntarily agreeto provide
astatement or to attend to give oral evidence. However, if the Inquiry considersthat areasonabl erequest
to assist the Inquiry, or to attend was made, and the request was unreasonably refused, it would be open
to the Inquiry to comment upon that refusal in its report. Further, should it appear necessary or
appropriate to do so in light of non-cooperation by key potential witnesses, the Chairman may
recommend that the Secretary of State give her powersto compel witnessesto give evidence under s.84
National Health ServiceAct 1977.

Evidence will not be taken on oath. However, the Inquiry will ask each witness to confirm that they
understand theimportance of their evidenceto the Inquiry, and theimportance of telling the truth.

The hearingswill take place privately. Although they will be open to former patients, to the participants,
andtheir legal representatives, the hearingswill not be opento the general public or themedia. The Panel
will be concerned to maintain an environment in the hearingsthat enabl esopen and frank discussion, that
minimises distress to witnesses, and which helps to preserve patient confidentiality. The Inquiry will
consider whether to exclude any attendee whose presence could materially damage these objectives, or
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21,

whoseexclusionisrequiredto further the objectivesof thelnquiry. It may also consider requeststo admit
those whose presence would further these objectives; it hasin mind, for instance, that patients giving
evidence may wish amember of their family to be present as a support. Arrangements will be made for
carersof patientswho areill or infirmto be ableto attend with the patient concerned. Further, the Inquiry
may need to restrict the number of those who may attend the oral hearings of the Inquiry on any given
day, for practical reasonsrelating to the size of its hearing chamber, etc.

In order to verify individual entitlement to attend the oral hearings, all who wish to attend the
oral hearings will be asked to apply to the Inquiry in advance for apass (which will beissued
onthefirst day they attend). Applicationsfor apass, in advance of the oral hearings should be
made, by the participant’s legal representative or directly, to John Miller, Assistant Inquiry
Secretary, The Inquiry Office, 6th Floor, Hannibal House, Elephant & Castle, London SE1
6TE, explaining thereason why the applicant iseligibleto attend. During the course of theoral
hearings, applications for a pass may be made to John Miller, The Ayling Inquiry, c/o The
Holiday Inn, A20 Maidstone Road, Hothfield, Ashford, Kent, TN26 1AR or to Lorna
Wilkinson, The Inquiry Office, London as above. However, applications made at this stage
may lead to adelay before admittanceto the Inquiry hearings can be secured.

A list of intended oral witnesses will be circulated in advance, again on a confidential basis, to the
participants. No patient would be mentioned by namein the hearings. When ahealthcare professional is
askedinoral evidence about apatient's case, they will beinformed of the name of the patient whose case
isbeing discussed; but the patient's name will not be mentioned openly. Thiswill help to keep sensitive
mattersprivate.

Noticeof M atter sRequiring Explanation

22.

23.

24,

25.

Before any witness gives oral evidence, the Inquiry will indicate, in writing, what issues or topics it
wishesto hear further about.

Further, if there are any mattersthat require explanation, because the Inquiry is concerned about the way
inwhich eventsunfolded or matterswere handled, theletter will indicate those areas of concern.

Thepurpose of theselettersisto assist witnessesto know what topicswill be addressed in questioning. It
isalso to enable those who face possible criticism to understand the areas of concern that may beraised
at the hearing. They will not be designed to pre-judge matters, but merely to give all witnesses a full
opportunity to consider all mattersto be dealt within oral evidence.

If new mattersrequiring an explanation from aparticipant arerai sed during the course of oral hearings(in
particular, after that participant hasalready given evidence), thelnquiry will ensurethat heor sheisgiven
an opportunity to respond to the new matters. Such an opportunity may be afforded by inviting the
participant to comment in writing or (at the Panel’s discretion) by asking them to give further oral
evidence.

Opening Submissions

26.

At the start of the oral hearings, the Panel will hear opening submissions by Counsel to the Inquiry that
introduce the issues before the Inquiry. With the permission of the Panel, participants or their
representatives may then also make an opening submission. These submissions should be designed to
helpthe Panel intheir task, by informing it of mattersthat the participantswishto seeaddressed. They are
not an opportunity to give evidence, which will be heard later. Submissionswill betime-limited, so asto
enableall participantsto have an equal voiceinthetimeavailable.
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Questionsat theHearings

27.

28.

29.

30.

Asstated above, ingeneral all former patients, and participantsand their legal representatives may attend
the hearings.

Counsel to the Inquiry will ask the witnesses questions. The interested parties or their representatives
may submit written questionsto the Counsel or Solicitor to the Inquiry not later than 48 hoursin advance
of therelevant withess giving evidence. Counsel will seek to ensurethat questionsor issues suggested by
the partieswill, if relevant, be put to the witness (subject to any time constraintsfor hearing evidence).

The witness's legal representative may ask questions at the close of the questions from Counsel to the
Inquiry and from the Panel, if he or shewishesto do so, in order to clarify any evidence given during the
course of the hearing. It is not envisaged that this process should take more than 15 minutes, and the
Chairman may interveneto prevent further, lengthier questioning.

Thelnquiry isinquiringinto what happened in accordancewithitstermsof reference. Itsprocedureswill
remain investigative throughout. All questioning of witnesses will be designed to assist its
investigations, and take placein order to fulfil itstermsof referenceonly.

Closing Submissions

31.

Shortly after the Panel has finished hearing oral evidence from witnesses, participants or their
representatives may submit written submissions about the evidence that has been heard, and the
inferencesthat may bedrawnfromit, tothe Panel. TheInquiry isalsolikely to scheduleafurther one-day
hearing after receipt of these submissions, at which each participant will have the opportunity of making
oral concluding submissions comments to the Panel. Again, submissions will be time-limited, so asto
enableall participantsto have an equal voiceinthetimeavailable.

Publication

32.

33.

Thelnquiry will writeareport for publication by the Secretary of Statefor Health. Patient namesand case
historieswill remain anonymousin that report, although health and social care professionals, including
managers and other staff, may be named. Sometimes, in order to explainitsfindings, evidence will need
to be referred to or extracts quoted: but the Inquiry will make every effort to ensure that thisisdonein
such away asnot to identify any individual patient.

At present, thelnquiry doesnot anticipate aneed to publish the statements submitted tothe Inquiry. If, for
somereason, it takestheview that it would be hel pful for aparticular statement to be made public, it will
approach the maker of the statement and any patient who might beidentified init, for permission.
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APPENDIX 10

COMMITTEE OF INQUIRY
TOINVESTIGATEINTOHOW THENHSHANDLEDALLEGATIONS
ABOUT THE CONDUCT OF CLIFFORDAYLING

INQUIRY CHAIRMAN: ANNA PAUFFLEY QC
LIST OF ISSUES
National Policy Background
1. What were the relevant national policies and guidance relating to complaints handling within the NHS
from 1971 to 2000, when Dr Clifford Ayling was working either asa GP or as a healthcare professional
employed by theNHS?
2. What changes have been made to those policies since 20007

L ocal Policy Background

3. What weretherelevant local policies, guidance or protocolsrelating to complaints handling from 1971-
2000 within:

a DrAyling' sgeneral practice, at 19 Cheriton High Street, Folkestone;
b. Thelocal health authority responsible for commissioning general practitioners' services; and
c. Each of the NHS organi sations by which Dr Ayling was employed to provide clinical services?

4. What amendments have been madeto those policies, guidance or protocol s since 20007

Linkages

5. What were, and are, the linkages between the national and local complaints handling systems, and other
relevant processes, including: (a) disciplinary procedures relating to healthcare professionas; (b)
systems for monitoring performance or the quality of clinical care; (c) user information or patient

advocacy services?

6. What impact does each of theselinkages have upon the effectiveness of the complaints handling process
and procedures?

Employment by the National Health Service
7 Towhat positionswithinthe NHSwas Dr Ayling appointed from 1971-2000?

8. Were appropriate and adequate employment procedures followed upon appointment and for the period
of hisemployment thereafter?
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General Practice

9. Fromwhat premisesdid Dr Ayling practice asageneral practitioner from 1971-2000?

10. What were the organisational structureswithin each of the general practicesinwhich hewasapartner or
sole practitioner, during this period?

11. Did the relevant contracting authorities follow appropriate and adequate procedures when they
contracted with Dr Ayling for the provision of general practitioner services?

Complaintsor concernsvoiced between 1971 and 2000

12. What alegations about the professional practice and conduct of Dr Ayling were madeto, or passed to:

a.

b.

C.

health or social care professionals, or other staff, working for local National Health services; or
general practitionersor their staff; or

other health or social care professionals?

13. Inrespect of each allegation:

a

b.

f.

Whenwasit made;

Who madeit;

What wasthe nature of the allegation;
Towhom wasthe allegation made;

What were the expectations of the person making the allegation: did he or she wish the matter to be
treated asacomplaint, and if not, what action did he or she wish to betaken;

What was theimmediate response of the recipient of the allegation to the person who had madeit?

14. Inrespect of each allegation, what action wastaken:

a

b.
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to acknowledgethe allegation;

torecord the allegation;

to passit to the appropriate authorities,

toinvestigateit and to establishitscredibility;

to provide any appropriate support or assistance to the person makingiit;

to inform the person raising the concern or complaint of the action that would be taken, and to see
whether thismet their expectations?



15. What action wastaken to deal with the substance of the allegation?
16. Were any lessonslearnt from the allegation, or from the experience of investigating it?

17. What action was taken to ensure that the likelihood of similar complaints being made in the future
wasreduced?

18. If it was agreed that changes to practice or procedure would be introduced, what steps were taken to
implement such changes, and to monitor their implementation and effect?

Concernsand Subsequent Complaints

19. Were there patients who had concerns about the professional practice and conduct of Dr Ayling but who
did not voice their concerns to any health or socia care professionals or other responsible individuals,
until thefact of other complaints became public knowledgein 1998?
If so:

20. Why did they not raisetheir concernsat or near the time when they began to be held?

21. What were the barriersto raising concerns or complaints about healthcare servicesreceived, during the
period when Dr Ayling wasin professional practice?

22. Werethere health or social care professionals, or other NHS staff, who formed the view that the conduct
or practices of Dr Ayling raised i ssues of concern, but who did not voicetheir concerns?

23. If so, why did they not rai se these concerns?
Effectivenessof procedures

24. How effectivewerethe policiesand procedures described under paragraphs 1 —6, at capturing any of the
concernsidentified under paragraphs 19 —23?

25. How effective were the policies and practices described under paragraphs 1 — 6, at investigating the
allegations, and/or resolving the complaints, described under paragraphs 12—18?

26. How effective werethe policiesand practices described under paragraphs 1 —6 in enabling lessonsto be
learned from the information received and action to be taken to reduce the likelihood of similar future
complaints?

27. What werethe barriersto effective complaints-handling?

Current Practice

28. Towhat extent would the policiesand procedures presently inforce address or remedy any inadequacies
found under paragraphs 24 —277?

29. If similar concerns or complaintswere raised today, isit likely that they would be handled in amore or
less effective manner?
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30. How can current systems of clinical and corporate governance best |earn from the experience of users of
healthcare services of the NHS, and/or avoid the need for formal complaintsto be made?

31. What examples of good practice have been identified in the course of the Inquiry, not already
incorporated into present policiesor practice, from which useful lessons may belearned?

Recommendations

32. What recommendations can the Panel make that would strengthen or improve the complaints-handling
policiesand procedures now in forcewithinthe NHS, in thelight of itsfindingsin these cases?

33. What recommendations can the Panel make that would strengthen or improve the ability of the NHSto
learn effectively from the experience of usersof its healthcare services?
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APPENDIX 11

GLOSSARY OFACRONYMS

AC

ACHCEW

AHA

AHT

BMA

BoG/BdG

CHCs

CHI/CHAI

DoH

DHA

DHSC

Audit Commission — The Audit Commission is an independent body responsible for
ensuring that public money isused economically, efficiently and effectively.

Association of Community Health Councilsfor England and Wales— The Association of
Community Health Councils was the national voice of Community Health Councilsto
provide a focus for them and to assist in the performance of their functions including
representing theinterest of the publicinthe NHS at anational level.

Area Health Authority — An Area Health Authority is a government statutory body
concerned with health scheme planning and the funding of health servicesin aparticular
geographical area.

AcuteHospital Trust—AnAcute Hospital Trust isaNational Health Service provision of
goods and services, namely hospital accommodation and services, and community
health servicesfor the purposes of the health service at a specific hospital location.

British Medical Association — The British Medical Association represents doctors from
all branches of medicine all over the United Kingdom. It isavoluntary association with
about 80 per cent of practicing doctorsin membership.

Board of Governors—Each NHS Trust hasaBoard of Governorswho areresponsiblefor
representing theinterests of thelocal community, staff and local partner organisations.

Community Health Councils— Community Health Councils, which were established in
1992 and abolished in 2003, were non-profit community based health promotion,
advocacy and policy organisations.

The Commission for Health Improvement (which was abolished and replaced by the
Commission for Health CareAudit and | nspection from 1 April 2004) istheindependent
inspection body for the NHS. It publishes reports on NHS organisationsin England and
Wales and highlights where the NHS is working well and the areas that need
improvement. Now referred to asthe Health Care Commission.

Department of Health—The Department of HealthisaGovernment Department with the
aim of improving the health and well being of peoplein England.

District Health Authority — The Health Service Act 1980 established 192 District Health
Authoritiesto replace AreaHealth Authorities. On 1 April 1982 DHAsbecamethe main
operational authorities of the NHS. They were abolished with effect from 1 April 1996
under the Health AuthoritiesAct 1995.

Directorate of Health and Social Care — Four Directorates for Health and Social Care

were set up in 2002 within the Department of Health to oversee the devel opment of local
health services. They were abolished in 2003.
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DHSS

EC

FHSA

FPC

GMC

HMC

ICAS

IPR

IRP
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Department of Health and Social Security — The Department of Health and Social
Security was the Government Department with responsibility for health issues. In July
1988 it was split into the two separate departments of Health and Social Security.

Executive Councils — Between 1948-74, primary care services were run by 117
Executive Councils who were responsible for contracting these services from self-
employed doctors, dentists, opticiansand pharmacists.

Family Health ServicesAuthority — Family Health ServicesAuthoritiesreplaced Family
Practitioner Committees s in 1991 and became accountable to the Regional Health
Authorities with additional powers to strengthen their strategic management role in
relation to the services for which they were responsible. They were abolished in 1996
under the Health AuthoritiesAct 1995.

Family Practitioner Committee — Family Practitioner Committees were responsible for
administering the Terms of Service for GPs, monitoring and enforcing standards
(including investigating complaints against GPs) and ensuring accessto GP servicesfor
thelocal population. They wererenamed Family Health ServicesAuthoritiesin 1991.

Genera Medical Council — The General Medical Council, under the legal authority of
the Medical Act, istheregulator of the medical profession. It haslegal powerswhich are
designed to maintain the standards the public have a right to expect of doctors. Any
doctor failing to meet those standards can be struck off theregister and havetheir right to
practiceremoved by the GMC.

Hospital Management Committee — Hospital Management Committees reported to the
Regional Hospital Boards between 1948-74 and were responsible for supervising
hospitals.

Independent Complaints Advocacy Service — Independent Complaints Advocacy
Serviceswereintroduced on 1 September 2003. Section 12 of the Healthand Social Care
Act places a legal duty on the Secretary of State to make arrangements to provide
Independent Advocacy Services to assist individuals making complaints against the
NHSanditsservices.

Independent Professional Review — An Independent Professional Review is
an arrangement for assuring, controlling or promoting an activity that involves scrutiny
by appropriate people independent of those carrying out or with responsibility for the
activity. It caninclude, but isnot limited to, peer review arrangements.

Independent Review Panel — An Independent Review Panel will deal with, on request,
complaintsthat arise from peoplewho are not happy with thelocal NHS resolution. The
panel consists of three people:- alay chair (nominated from alist of people held by the
Department of Health); a convenor (who will be specialy trained and will be a non-
executive director of the NHS organisation concerned with the complaint) and; athird
person (either from thelocal Primary Care Trust or from the Department of Health list).



JCC

LMC

MDU

MPS

MDOs

NAO

NICE

NCAA

NCSC

Joint Consultants Committee of British Medical Association — The Joint Consultants
Committee was set up in 1948, by the Medical Royal Colleges and the British Medical
Association (BMA), to represent the medical profession in discussions with the
Department of Health. The Committee focuses on matters relating to the standard of
professional knowledge and skill in the hospital service and the encouragement of
education and research. Membersinclude the presidents of the Medical Royal Colleges
and their faculties and representativesfromthe BMA.

Local Medica Committee — A Local Medical Committee is a statutory body which
represents NHS General Practitioner principals whose rights and responsibilities are
governed by NHSActsand Regulations.

Medical Defence Union—The Medica Defence Union, established in 1885, isamutual
non-profit organisation, owned by members of doctors, dentists and other health care
professionals. The MDU defends the professional reputations of their members when
their clinical performanceiscalledinto question.

Medical Protection Society — The Medical Protection Society is the largest mutual
medical protection organisation operating internationally. It helps doctors with legal
problemsthat arise from their clinical practice. In the United Kingdom it has more than
100,000 members across healthcare professional’s.

Medical Defence Organisations — Medical Defence Organisations is the generic
definitionfor the bodiesthat can represent doctorsin situationswhere representation and
defence advice is necessary. It includes such bodies as the Medical Defence Union and
the Medical Protection Society.

National Audit Office—The National Audit Office scrutinises public spending on behal f
of Parliament. The office is entirely independent of Government and it audits the
accounts of al government departments and agencies as well as a wide range of other
public bodies. It reportsto Parliament on the economy, efficiency and effectivenesswith
which government bodies have used public money.

National Institute for Clinical Excellence — The Nationa Institute for Clinical
Excellence is part of the NHS and is an independent organisation responsible for
providing national treatmentsand carefor thoseusingtheNHSin England and Wales. Its
guidanceisfor heathcare professionals and patients and their carersto help them make
decisionsabout their treatment and healthcare.

National Clinical Assessment Authority —TheNational Clinical Assessment Authority is
aspecial health authority established asone of the central elementsof the NHS swork on
quality. It began work in April 2001 and aims to provide a support service to health
authorities, Primary Care Trusts and hospital and community Trustswho are faced with
concernsover the performance of anindividual doctor.

National Care Standards Commission — The National Care Standards Commission was
set up under the Care StandardsAct 2000 and became fully operational on 1 April 2002.
From April 2004, (as set out in the Health and Social Care (Community Health and
Standards) Act 2003), the Commissionfor Social Carelnspection (CSCI) will takeonthe
NCSC'sroleof regulating independent social care providersand theregulation of private
and voluntary healthcare providers will move from the NCSC to the Commission for
Healthcare Audit and Inspection (CHAL).
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NHSE

NMC

NPSA

P&HSO

PALS

PCT

PHLS

PLP

RDPH

268

National Health Service Executive — The NHS Executive was an integral part of the
Department of Health reporting to the Chief Executive of the NHS [before the post was
brought together with that of the DH Permanent Secretary under Sir Nigel Crisp]. It
provided leadership and arange of central management servicesto the NHS, supported
Ministersin developing policy on health and health services and was responsible for the
effective management of the NHS and stewardship of NHS resources.

Nursing & Midwifery Council (formerly UKCC) —The Nursing and Midwifery Council
is an organisation set up by Parliament to ensure nurses, midwives and health visitors
provide high standards of careto their patientsand clients.

National Patient Safety Agency — The National Patient Safety Agency isaSpecial Health
Authority which was created in July 2001. It was established to improve the quality of
care through reporting, analysing and learning from mistakes and problems that affect
patient safety inthe NHS.

The Parliamentary and Health Service Ombudsman — The Parliamentary Ombudsman
and Health Service Ombudsman undertake independent investigations into complaints
about government departments, arange of other bodiesand the National Health Service.
The same person holds both posts.

Patient Advice and Liaison Services— The Patient Advice and Liaison Services provide
instant, on the spot information and help to patient, their families and carers. They act
independently on mattersthat are brought to their attention and theaimsareto adviseand
support patients, their familiesand carers, provideinformation on NHS services, listento
concerns, suggestionsor queriesand help sort out problems quickly.

Primary Care Trust —A Primary Care Trust isafree-standing body with responsibility for
the delivery of better health care and health improvementsto itslocal area. A Primary
Care Trust can both provide and commission health services.

Public Health Laboratory Service — The Public Health Laboratory Service was set up
under the National Health Service Act 1946. Its overall purpose was to protect the UK
population from infection by maintaining national capability of the highest quality for
the detection, diagnosis, surveillance, prevention and control of infections and
communicable diseases. PHL S became part of the Health Protection Agency on 1 April
2003.

Public Law Project — The Public Law Project is an independent, national legal charity
which aimsto improve accessto public law remediesfor those whose accessisrestricted
by poverty, discrimination or other similar barriers. It hasadopted threekey objectivesof
increasing the accountability of public decision makers, enhancing the quality of public
decision making and improving accessto justice.

Regional Director of Public Heath — The Regional Director of Public Hedth is
responsiblefor the devel opment and performance management of clinical governanceto
ensure sound clinical performance and patient safety across the full range of local NHS
organisations.



RHA

RHB

RMO

RO

SHASs

StHAS

UKCC

Regional Health Authority — 14 Regional Health Authorities were set up in 1974 under
the NHS Reorganisation Act 1973 to oversee hospitals, primary care services and
community services. They wereabolished with effect from 1 April 1996 under the Health
AuthoritiesAct 1995 and were replaced by the 8 regional offices of the NHS Executive.

Regional Hospital Board — The management structure of the NHS from 1948 until 1974
consisted of 14 Regional Hospital Boards and 35 Teaching Hospital Boards reporting
direct to the Ministry of Health. Between them, these Hospital Boards supervised about
400 Hospital Management Committees.

Regional Medical Officer —Regiona Medical Officersworked for the Regional Medical
Service (RMS) and were mainly responsible for medically refereeing social security
applications in respect, for instance, of incapacity or injury benefits. They were also
responsible for visiting GPs to discuss issues such as premises, prescribing costs, the
management of controlled drugs and national insurance certification. There were six
regional divisionsin England. In 1991, the RMS was transferred to the Department of
Social Security (DSS).

Regional Office (of NHS Executive) — Regional Offices of the NHS Executive were set
up in 1996 within the Department of Health to replace the Regional Health Authorities
and to performance manage the NHS in the 8 NHS Regions through Health Authorities
and directly with NHS Trusts. They were abolished in 2002.

Special Health Authorities— Special Health Authorities have been established to provide
anational servicetothe NHS or the public, under Section 11 of the NHSAct 1977. They
areindependent, but can be subject to ministerial direction like other NHS bodies.

Strategic Health Authorities — Strategic Health Authorities are responsible for
developing strategies for local health services and ensuring high-quality performance.
They managetheNHSIocally and arethekey link between the Department of Health and
the NHS. They also ensure that national priorities (such as programmes for improving
cancer services) areintegrated into local plans.

United Kingdom Central Council for Nursing & Midwifery was established in 1979
under the Nurses, Midwives and Health Visitors Act. It was a corporate body with
responsibilities under the act set standards for education, practice and conduct, maintain
a register of qualified nurses, midwives and hedth visitors, provide guidance to
registrants and handle professional misconduct complaints and allegations of unfitness
to practiceduetoill health. The Nursing and Midwifery Council replaceditin 1999.
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APPENDIX 12
EXPENDITURE OF THEAYLING INQUIRY: AUGUST 2001 -JULY 2004

Typeof Expenditure 2001/02 2002/03 2003/04 2004/05 Total
(note2)

£k £k £k £k £k
Panel (note 3) — 24 164 8 196
Counsel - 72 220 295
Legal Fees: (note4) - 26 109 135
Expert Contributors — 6 46 1 53
Staff 24 154 378 556
Premises 53 63 142 258
Information Technol ogy
& Telecommunications 17 42 234 293
Other administrative costs 23 40 43 106
TOTAL 117 427 1,336 12 1,892

These are the full provisional accounts up to the publication of the Inquiry Report. Final accounts will be
preparedin due course.

NOTES

1. The financial year runs from 1 April to 31 March.

2. The Inquiry was announced in July 2001 and the Secretariat established shortly thereafter.
3. The Chairman and Panel Members were appointed on 6 September 2002.
4

. Costs of the legal representation of former patients and another participant.
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APPENDIX 13
SEMINARSPARTICIPANTSLIST

SEMINAR 1-SUPPORTING PATIENTSIN RAISING CONCERNABOUT THEIR CARE

Mrs Sue Benn—Patient Advice & Liaison Service Manager, University College London HospitalsNHS
Trust

Leslie Forsyth—Director of Patient and Public Involvement (North) Designate, Commission for Patient
and Public Involvement in Health

Liz Dimond —ComplaintsLead, Transition Team, Commission for Healthcare Audit and Inspection
Frances Blunden —Principa Policy Adviser, Health, Consumers’ Association

Hilary Scott — Programme Manager, Complaints & Clinical Negligence Reform,
Department of Health

Professor LindaMulcahy — School of Law, Birkbeck College, University of London
TessaHarding MBE — Senior Policy Adviser, Help the Aged

David Gilbert — Director of Patient and Public Involvement, Commission for Health Improvement
Dr Joan Martin—Lay Member, General Medical Council

Bill McClimont — Director of Corporate Affairs, Nestor Healthcare Group

Joe Nichols—Professional Adviser, Nursing & Midwifery Council

Sarah Squire—Director of Patient Experience, NHS M odernisation Agency

Liz Thomas—Head of Policy & Research, Actionfor Victimsof Medical Accidents

SEMINAR 2—-SUPPORTING STAFFIN RAISING CONCERNSABOUT THEIR COLLEAGUES

John Adsett — Independent Human Resources and M anagement Consultant in Heal thcare Sector,
NHS Confederation

Don Brand — Consultant to Socia Care Institutefor Excellence

Dr Elizabeth Cheshire—Medico-Legal Adviser, Medical Defence Union

Melanie Every —Regiona Manager Southern Office, Royal College of Midwives

Dr Janice Gosby — Professional Adviser, Education, Nursing & Midwifery Council

Hilary Scott — Programme Manager, Complaints & Clinical Negligence Reform Department of Health
Professor LindaMulcahy — Birkbeck College, University of London

Sue Osborne—Joint Chief Executive, National Patient Safety Agency

Professor lan Smith — Clifford Chance Professor of Employment Law, Norwich Law Schooal,
University of EastAnglia

Miss Heather Mellows—Vice President, Royal College of Obstetriciansand Gynaecol ogists
AnnaMyers— Deputy Director, Public Concern at Work

Dr LindaPatterson —Medical Director, Commission for Health Improvement

Dr Joan Trowell —Medical Member, General Medical Council

Professor LindaMulcahy, School of Law, Birkbeck College, University of London
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SEMINAR3-THEEMPLOYMENT CONTEXT

Dr Edwin Borman — Chairman of the International Committee, British Medical Association
Stephen Collier —Independent Heal thcare Association

Dr Mark Dudley —Medico-Legal Adviser, Medical Protection Society

Paul Loveland —Head of Post-Qualification Learning and CPD, Department of Health

Professor lan Smith— Clifford Chance Professor of Employment Law, Norwich Law School,
University of EastAnglia

Dr George Mclntyre— Chief Executive, South Leeds Primary Care Trust
Sean King—Human Resources Directorate, Department of Health

lan Stone— CMO Advisor for Long Term Suspension/Human ResourcesAdviser to National Clinical
Assessment Authority

Bruce Sharpe— GM C Registration & Education Directorate, General Medical Council

Pauline Young — Chair, Association of Medical Secretaries, Practice Managers, Administrators and
Receptionists (AMSPAR)

SEMINAR 4—-SHARING INFORMATIONACROSSDIFFERENT BODIESABOUT
INDIVIDUAL CONDUCT AND PERFORMANCE

Lynne Berry — Chief Executive, General Social Care Council

Frances Blunden —Principal Policy Adviser, Health, Consumers’ Association

Linda Charlton— Director of Investigations, Health Service Ombudsman’s Office

Dr Christine Dewbury —Medical Advisor, Wessex Local Medical Committee

Hilary Scott — Programme Manager, Complaints & Clinical Negligence Reform,
Department of Health

David Bawden —Commission for Healthcare Audit and | nspection, Transition Team

Dr Bill Holmes—Medical Director, Nestor Healthcare Group

Dr Christine Hopton —Adviser, National Clinical Assessment Authority

Richard Jefferies—Acting Finance Director, Council for the Regul ation of Healthcare Professionals
Anne Jones—Assistant | nformation Commissioner, Office of the Information Commissioner for Wales
LizMcAnulty — Director of Professional Conduct, Nursing & Midwifery Council

Finaly Scott — Chief Executive, General Medical Council

Sally Taber — Head of Operational Policy, Independent Healthcare Association

Simon Ward — Compliance Officer, Health Team, Office of the I nformation Commissioner

SEMINAR5-THE ROLE OF CHAPERONES

Dr Maureen Baker — Director of Primary Care, National Patient Safety Agency and Honorary Secretary,
Royal College of General Practitioners

TessaHarding MBE — Senior Policy Adviser, Help the Aged
Dr Susan Bewley —Clinical Director Women's Services, Guys & St Thomas HospitalsNHS Trust

Dr Patricia Crowley — Senior Lecturer in Obstetrics and Gynaecol ogy, Trinity College, Dublin and
Consultant Obstetrician & Gynaecol ogist, Coombe Women's Hospital, Dublin
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Lee Edwards— Director of Virtual Theatre Projects, St Mary’sHospital, London

Dr Charlie McGarrity —Associate Medical Director, Eastern Leicester Primary Care Trust and Medical
Adviser for NCAA

Kevin Miles—Nurse Consultant in Sexual Health, Camden Primary Care Trust

Dr Orest Mulka— GP, Measham

Dr Alan Russell — SFCOG, British Medical Association

Dr Peter Schutte— M edico-Legal Adviser and Acting Head of Advisory Services, Medical Defence Union
Dr NicolaToynton—Medical Member, General Medical Council

Gillian Trainor — Professional Officer/Professional Advisor, Nursing & Midwifery Council
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